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STATEMENT OF COUNSEL PURSUANT TO CIRCUIT RULE 35(b)

Based on my professional judgment, | believe theeps decision to affirm
the lower court’'s grant of summary judgment to thated States of America is
contrary to the following decisions of this Courndathe Supreme CourDavis v.
Zahradnick 600 F.2d 458 (ACir. 1979);Charbonnages de France v. Smif97
F.2d 406 (4th Cir.1979CPC International, Inc. v. Skippy In@14 F.3d 456 (&
Cir. 2000);Schmidt v. Lessardi1l4 U.S. 473 (1974Adventure Communications,
Inc. v. Kentucky Registry of Election Finand®1 F.3d 429, 441 Y4Cir., 1999);
U.S. v. Oregon State Medical Socje3d3 U.S. 326, at 333 (1952)arshall v.
Stevens People and Friends for Freed@89 F.2d (4 Cir. 1981); Elfbrandt v.

Russell 384 U.S. 11 (1966).

/:/4 ‘/ a4 .\f ‘_'_ ;%k./y.y

GEORGE E HARP

Attorney for Save-A-Patriot Fellowship
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INTRODUCTION

By adopting the reasons given by the court belawt$anjunction order, the
Appellate panel reached unprecedented conclusibasthe right to a trial isot
protected when disputed issues of material facstexhat injunctions may be
issued in violation of the specificity required BRule 65(d), that the commercial
speech doctrine can be invoked to restrain dissgrdépeech about the internal
revenue laws, and that the right to freedom ansdapy of association can be
abrogated on suspicion of ‘guilt by associationll 8f these conclusions are
contrary to established precedents of this Coudt the Supreme Court, and for
this reason, the full Court should vacate the parmebter affirming the permanent
injunction order issued on summary judgment mokigithe lower court.

BACKGROUND

Since 1984, Save-A-Patriot Fellowship (SAPF), anincorporated
association, has published opinions regarding thernal revenue laws. SAPF
members have joined together to exercise theirdpsmch and due process rights
with respect to the IRS and the courts. A55. ThéoWwship’'s status as a
membershiprganization that advocates views unpopular withgbvernment was

recognized inSave-A-Patriot Fellowship v. U. , 262 F.Supp 695 (1996). A54,
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A510, A518-519.

In 2005, after 21 years of SAPF political advocagth respect to tax laws,
the government sought a permanent injunétamainst SAPF’s dissenting political
speech, contending that SAPF can be enjoined usiddutes penalizing false
statements made with respect to abusive tax shedied aiding or abetting the
making of an understatement of liability. The goweent also alleged that SAPF
letters and court filings obstruct IRS administatiand enforcement and cause
irreparable harm. A17 1142-43.

During discovery, the government refused to idgnifdr deposition any
witnesses other than two IRS Agents, one of whiggnt Rowe, had no first-hand
knowledge of the IRS investigation which broughtaithe complaint. A341-355.
On summary judgment motion, however, the governmermduced Agent Rowe
and fivesurprise witnesses via affidavit. A68—-81, A241-255. Roweéldration
was riddled with conclusory statements, and theegowent conceded that much
of it should be disregardéoMr. Kotmair and others timely introduced countgrin
affidavits and material. A55-57, A337-340. SAPFsedi the disputed issues of

material fact to the court’'s attention and objectedthe use of previously

! As Judge Garbis stated in the trial record in 19886le the government may
disagree with Mr. Kotmair, SAPF’s fiduciary (A55)&gal opinions, no one “can
deny [Kotmair’s] sincerity.” A52.

> The government invoked 26 USC § 6700, § 6701,874nd § 7402(a).

® See District Docket 62-1, p. 7, FN 21.
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undisclosed witnesseses’ testimony relative to FRQ®)(1)? A323-329.

SAPF speech introduced on by the government on suynjudgment
motion included just one page of a book, six pages website, a handful of
newsletters dating from 1990 to 1999, a memberksamlbook, and several types
of letters to the IRS, written by SAPF in respotséRS notices. A82-235.

Despite objections and disputed issues requiririgag the district judge
granted summary judgment to the government. A41BthEr, with only atiny
sampleof SAPF’s speech and no hearing, the judge fouad“thuch” of SAPF’s
speech was commercial, and that its representatibnst the tax laws and the
“efficacy of [its] products” were fraudulent. A4960n the basis of one
unauthenticated document (A228), the judge furfoend that the IRS suffered
irreparable harm “in the form of expenditures ahdi and money” required to
respond to SAPF lettersA495.

SAPF is broadly enjoined from assisting anyone ny dRS matter,
including preparing letters or court filings, adr anyone they are not required to
file returns, distributing any publications coniam “false commercial speech,”
and engaging in “similar conduct that substantiallyterferes” with the

administration of the federal tax laws. A473-471théugh the district judge

* Rule 37(c)(1) provides that any witness not disetbpursuant to the discovery
rule cannotbe used on a motion.



Case 1:05-cv-01297-WMN  Document 92-2  Filed 12/03/2007 Page 9 of 22

contemplated holding a hearing to assist in deta@ngithe precisespeech and
actions enjoined, he ultimately refused SAPF’s estjdor specification pursuant
to F.R.C.P. 65(d). A504.

SAPF is also ordered to produce to the governmanist identifying by
name, address, e-mail address, telephone numleS@nal Security number, all
SAPF members” (A476), based on an unprecedentadialec¢hat this list is “an

appropriate means” to alleviate past harm judgeded by SAPF.

ARGUMENT

A. The panel’s ruling conflicts with governing pre@dents that summary
judgment cannot resolve disputed issues of fact

Summary judgment under F.R.C.P. 56 may not be iedakhere affidavits
present conflicting versions of the facts whichuieg credibility determinations.
Davis v. Zahradnick600 F.2d 458, at 460 {4Cir. 1979). By adopting the district
judge’s reasons for granting summary judgmentptoeel has reached tbeposite
conclusion, that summary judgmentpoper where affidavits present conflicting
versions of material facts.

Since the credibility of the government's witnesssas disputed by
countering affidavits and materials from SAPF, ganel's failure to remand for

trial also conflicts withStevens v. Howard D. Johnson Ct81 F.2d 390 (& Cir.

> Approximately 15-30 letters a month reach the &Sprding to Agent Rowe.
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1950), which emphasizes that trials of disputedstioles of fact are “guaranteed
by the Constitution.” The purpose of summary judgtnis not to “cut litigants
off” from this right, as even questions of law dretter decided when facts are
more fully before the court than possible upondafits.

Because the district judge enjoined SAPF upon alugsn of the factual
issues rather than a determination whether anyigenssues existed, numerous
facts remain disputetlinter alia: (a) whether SAPF advised any individual that
they are not required to file or pay federal tat@teged at A70, 16, denied at
A56,19, A339), (b) whether SAPF represented that @its publications can
legally reduce taxes or remove members from thegatbn to file or pay federal
taxes, (alleged at A77, A24895, denied at A337-3@9)whether SAPF caused
irreparable harm to the IRS by writing lettersgitd at A79, in violation of Rule
56(e)); (d) whether SAPF prepared court filings ofhiobstructed IRS
examinations or collections (alleged at A78, deraedh338); (e) whether SAPF
prepared documentghich it knewwould be used to understate the taxes due on a
return (alleged at A397, denied at district dodketEX. 2).

This Court has consistently held such disputedutdcissues cannot be
resolved by summary judgment, and that the non-mioiaentitled “to have the

credibility of his evidence as forecast assumeslvirsion of all that is in dispute

A75-76, 11 44-49.
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accepted, all internal conflicts in it resolveddaably to him, the most favorable of
possible alternative inferences from it drawn is behalf; and finally, to be given
the benefit of all favorable legal theories invok®dthe evidence as considered.”
Charbonnages de France v. Smi#®7 F.2d 406, at 414 (4th Cir.1979). Contrary
to that precedent, the panel affirmed the lowertciouthe face of evidence that the
district judge accepted thgovernment'sversion of the dispute, rather than
SAPF’s. As one example: without any testimony oidence, the government
claimed SAPF represents that certain documentsesarke the legal obligation to
file or pay taxes. SAPF introduced materials whiepudiate this claim, yet the
judge credited the government’s unsupported versioth enjoined SAPF from
“organizing or selling any document purporting toable the customer to
discontinue payment of federal tax.”

The penalty statutes invoked against SAPF conttaté of mind” elements,
e.g., “knows or has reason to know is false or fraudtildg8 6700). Under
Charbonnagesthe “state of mind” issue requires a factual deteation that has
been consistently held to beutside the province of summary judgment.

Charbonnagesat 414, citesPoller v. Columbia Broadcasting System, 1868

® None of the citations to the record are exhausthey are provided as examples.
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U.S. 464 (1962) in holding that summary judgmensaetdom appropriate when
particular states of mind are decisive as elemefnttaim or defensé.

In conflict with Orsi v. Kirkwood 999 F.2d 86 (4 Cir., 1993), the panel's
ruling allows a factual finding of irreparable hatmthe IRS based on a single
unauthenticated document (purporting to show IRStscin dealing with SAPF
activities), supra Under Orsi, unsworn, unauthenticated documegtnnot be
considered on a motion for summary judgment: “doents must be authenticated
by and attached to an affidavit that meets theiremqents of Rule 56(e).”

To prevent the misuse of summary judgment in coinflith Rule 56 and its
own binding precedents, the Court en banc shoulcateaand remand the
Injunction order for trial.

B. The panel’s ruling conflicts with governing pre@dents that recognize the
specificity required by 65(d) is indispensable toystice

F.R.C.P. 65(d) mandates that “every” order granéingnjunction “shall set
forth the reasons for its issuance; shall be speaif terms; shall describe in
reasonable detail ... the [] acts sought to be resdai The rule applies here

because the district judge’s order grants an irfjancin CPC International, Inc.

"See alsoGordon v. Kidd 971 F.2d 1087 {4Cir. 1992) (“Where states of mind
are decisive as elements of claim or defense, suynjdgment ordinarily will not
lie.”); Overstreet v. Kentucky Cent. Life Ins. (@50 F.2d 931 (2Cir. 1991)
(“Summary judgment ordinarily will not lie whereases of mind are decisive as
elements of a claim or defense.”); Alddiller v. Federal Deposit Ins. Corp906
F.2d 972 (4 Cir. 1990)
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v. Skippy Ing.214 F.3d 456, at 459 {4Cir. 2000), this Court observed, quoting
Thomas v. Brogk810 F.2d 448, 450 Y4Cir. 1987), that the terms of this rule “are
mandatory and must be observed in every instance.”

The panel’s decisionot to vacate and remand the district judge’s vague and
overbroad injunction order conflicts with both tBapreme Court and this Court’s
concurring precedents. ICPC, this Court stated, congruent withchmidt v.
Lessard 414 U.S. 473, at 476 (1974), that the specifipityvisions of Rule 65(d)
are no mere technical requirements; rather, “[ffhde was designed to prevent
uncertainty and confusion on the part of thosedaggh injunction orders, and to
avoid the possible founding of a contempt citatmna decree too vague to be
understood.” This Court also recognized a secong@qgse for the rule, agreeing
with Schmidtthat “without specificity, appellate review of amunctive order is
‘greatly complicated, if not made impossible CPCat 4509.

In CPC, this Court vacated an injunction order as violative of the
particularity requirement because, while the speaéctions of materidiso be
removed from a website were clearly specified, “tbason for redacting these
materials [was] not. CPC at 459. The governing precedent is that an injanct

orders must not only specify its terms, but alse fthdings and reasonsfor its

® E.g.,“Defendants shall permanently remove the highéighiassages and titles
shown on the attached Schedule A from anywheredarSkippy.com Internet
website ...”,CPCat 459.
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issuanceld., at 456. The panel’s ruling squarely conflicts withdecision inrCPC,
in that the injunction order against SABpecifies neithethe specific sections of
materials to be redacted, nor the findings andoresafor redacting those materials.

In contrast to th&CPC injunction, which included a highlighted list diet
exact speech prohibited, the district judge’s oelgoins “false commercial speech
regarding the internal revenue laws” and “spekdatly to aid or abet others in
violating the internal revenue code,” categoriesrague and ill-defined they are
incapable of being objectively determined, and thusvide no actual notice of
what speech may bring a contempt citation and depr&BFSmembers of their
liberty. The Supreme Court rejects decrees franmeduch vague terms. See
International Longshoremen's Assn. Local 1291 viladbklphia Marine Trade
Assn, 389 U.S. 64 (1967).

In International Longshoremenhe Supreme Court held the district court’s
steadfast refusal to specify the terms or explaenrmeaning of its order, despite
counsel’'s repeated requests, a “serious and deagsror.”ld., at 76. The panel's
ruling echoes this “serious and decisive error’ rBjusing SAPF's request for
specification. By following the lower court decisiothe panelacknowledges
SAPF’s professed confusion, but dismisses it ab-iisguced” (A504) rather than
vacating and remanding for the specificity requibsdRule 65(d). This decision

contravenes the Supreme Court’s warning that theeoapt power is deadly if
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founded on a vague decree. That Court has detedntimg Rule 65(d) is the
safeguard against such abuse of power:

Congress responded to that danger by requiringahaderal court

frame its orders so that those who must obey théhkmow what the

court intends to require and what it means to tbrbi. The most

fundamental postulates of our legal order forbideéhmposition of a

penalty for disobeying a command that defies contygesion Id., at

76 (emphasis added).

As this Court decided iI€PC, a proper injunction under Rule 65(d) must
identify specific passages and explamw they violate the decree at issle., at
461. In contravention of this precedent, the panplesent ruling lets stand an
injunction order which neither identifies specifiassages or actions, nor explains
how those passages or actions violate the statutessae. E.g., although
determining that “false commercial speech” couldeldgoined, the district judge
failed to explain howsuch speech violates the provisions of 26 USC §%6t08
7402(a), the jurisdictional statutes invoked by dglbgernment.

The panel’s ruling also violates the second aspiggarticularity required by
CPCin that nofindings or reasonshave been given for the injunctive commands
forbidding “assisting in the preparation of coulihfjs related to the assessment or
collection of income taxes” and “assisting any otperson before the IRS in
connection with any matter, including ... the preparabf correspondence to the

IRS.” A474. Absent an explanation diow the mere acts of preparing

correspondence or court filings violate any lawe ganel’s ruling conflicts with

10
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this Court’s holding inCPC that “[ijnjunctions must be narrowly tailored and
should prohibit onlyunlawful conduct” (emphasis addeddl., at 461, as well as
the precedent it follows und&AACP v. Claiborne Hardware Co458 U.S. 886,
at 924 n. 67 (1982) (injunction must “restrain onhjawful conduct”).

If the injunction order is not vacated and remanftedthe specification
required by Rule 65(d), SAPF is at risk of the ai€ontempt power forbidden
by International Longshoremarilhe full Court should reject the grant of such
abusive power, and vacate and remand for spegipecitsuant to Rule 65(d).

C. The panel’s ruling conflicts with governing pre@dents distinguishing
commercial from non-commercial speech

Speech is commercial in nature if it does no mdmant propose a
commercial transactionVirginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, Inc.425 U.S. 748 at 762 (1976). The panel's decismn
affirm the order enjoining the distribution or saleSAPF publications “containing
false commercial speech regarding the internal meeelaws” (A475) conflicts
with that definition of commercial speech and tl@surt's decision inCPC
International, Inc. v. Skippy, Inc214 F.3d 456 (4Cir. 2000).

First Amendment interests are at stake here bechkesé¢he Skippy website
in CPC, SAPF’s website and publications serve a primanilgrmational purpose,
containing SAPF’s ‘side of the story’ with respdotits opinions, beliefs, and

commentary on the tax laws of this nation. Theridisjudge dismissed SAPF’s

11



Case 1:05-cv-01297-WMN  Document 92-2  Filed 12/03/2007 Page 17 of 22

argument that this information is protected, firgditmat “much of the speech” is
commercial because it “relates to the sale of SAR¥lucts and services.” The
specific categories of commercial speech suggdstede judge as fraudulent (and
therefore enjoinable) were (1) SAPF’s representati@oout the tax laws, and (2)
representations about the “efficacy of [SAPF] pmidld Nevertheless, the
injunction order doesot identify any actuaktatementdn either categoryA496,
A475-476.

“Relating to the sale of products or services does not nieetexacting
“propose a commercial transaction” standard. Na thee panel articulated how
“representations about the tax laws” could meets tlstandard. Clearly,
representationsabout statutes Congress has passed are purelyriadiand
therefore protected by the First Amendment, regadlof truthfulness, and the
panel has not shown how any opposite result caobbe@ned. Indeed, this Court
holds that any injunction meant to curtail commarcpeech, which instead
redacts purely editorial and historical commentagages in a “wholesale
suppression of speech” which the “Constitution wal tolerate.’ld., at 462.

UnderCPC, the fact that speech criticizes or even vexeshamas also not

sufficient reason to enjoin ikd., at 462. SAPF's representations about the tax laws

dissent from thegovernment's representations and undoubtedly vex the

government, but this is not sufficient reason, adicg toCPC, to enjoin.

12
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In deciding not to vacate and remand this order so that any framdul
commercial passages can be identified and analyzedyanel also conflicts with
its analysis of the commercial speech issu@dmenture Communications, Inc. v.
Kentucky Registry of Election Financk91 F.3d 429, 441 V4Cir., 1999). There,
the panel recognized it is “difficult to discernétween commercial elements and
political commentary, and that the line can onlydeérmined by ‘the nature of the
speech taken as a whole,” quoting the Supreme Qo®itey v. National Fed'n of
the Blind of North Carolina, In¢.487 U.S. 781, at 796 (1988). Consideration of
the full context iscritical in deciding whether or not a communicatiah bottom
merely proposes a commercial transactiafventure Communicationat 439.

Viewed in its total context, SAPF’s speech is prtad speech of the nature
discussed ilNewYork TimesCo. v. Sullivan,376 U.S. 254 (1964), and approved
by this Court inAdventure Communicationthat is, it communicates information,
expresses opinion, recites grievances, protesta@thabuses, and seeks support
‘on behalf of a movement whose existence and dbgsctare matters of the
highest public interest and concernd’, at 441.

By allowing mere “representations about the taxslawo be accounted
commercial speech, the panel’s ruling threatensrése the distinction between

commercial and non-commercial speech. The Cenrbancshould reject such

13
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revision of the commercial speech doctrine in otdepreserve First Amendment
rights with respect to matters of public interest.

D. The panel’s ruling conflicts with binding precednts that recognize the
right to privacy in association and the proper boumnls for injunctive relief

In affirming the district judge’s order to produdetailed lists of all SAPF
members, both full and associdtéhe panel’s ruling that such production is an
“appropriate means” to provide reparations for phatm conflicts with the
Supreme Court iJ.S. v. Oregon State Medical SocjeBA3 U.S. 326, at 333
(1952), that the “sole function of an action foumction is to forestall future
violations. It is so unrelated to punishment oramtions for those past that its
pendency or decision does not prevent concurrentatar remedy for past
violations by indictment or action for damages ... I0" Belk v. Charlotte-
Mecklenburg Board of Educatipr269 F.3d 305 (4 Cir., 2001), this Court also
held that an injunction may not be used for punishihor reparationdd., at 347.

The panel’s ruling also violates SAPF members’tFisiendment rights of
both freedom and privacy of association, in cohf¢h binding precedents of the
Supreme Court und®&AACP v. Alabama357 U.S. 449 (1958), and this Circuit in
Marshall v. Stevens People and Friends for Freed®®® F.2d 171 (ACir. 1981):
“that compelled disclosure of affiliation with gnesiengaged in advocacy may

constitute an effective restraint on freedom obasgion.”Id., at 176.

14
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In U.S. v. Hammoud381 F. 3d 316 (4 Cir. 2004), this en banc Court
recognized the right to freedom and privacy in erassociations exists even in the
face of some unlawful activity of the group: “It & violation of the First
Amendment to punish an individual forere membershipn an organization that
has legal and illegal goals” (emphasis addit)at 328. Similarly, irElforandt v.
Russell 384 U.S. 11 (1966), the Supreme Court held thde@ee that rests on
‘guilt by association’ “infringes unnecessarily protected freedomsld., at 19.

This panel’s ruling now accomplishes what the Girsaid three years ago
would violate the right to freedom of association by strippadg SAPF members
of privacy in associatiorwithout a showing of individual intent to further “illegal
aims.” The full Court should vacate this stiflind personal liberties based on

‘guilt by association.’

° Associate members do not use SAPF correspondemcrid filings.

15
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CONCLUSION

For the reasons set forth hereinabove, the petitiorehearing or rehearing

en banc should be granted.

Respectfully submitted this {@lay of September, 2007.

16
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GEORGE E HARP

610 Marshall St., Ste. 619
Shreveport, LA 71101
(318) 424-2003

Attorney for Save-A-Patriot Fellowship
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