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BACKGROUND

Defendant, SAVE-A-PATRIOT FELLOWSHIP (SAPF or the Fellowship), is an unincorporated
association domiciled in the State of Maryland, engaged iln protected 1 Amendment activities."! On May
13, 2005, Plaintiff filed suit claiming SAPF was engaging in conduct alleged generally to be in violation
of LR.C. § 6700 and § 6701 (and other unknown and unspecified tax laws), and seeking to enjoin
Defendant pursuant to 26 U.S.C. (LR.C.) § 7408 and § 7402. On May 31, 2006, Defendant moved this
Court for summary judgment in its favor, and on June 19, 2006, Plaintiff opposed Defendant’s motion
and filed its own motion for sammary judgment.

OBJECTIONS TO PLAINTIFF’S MOTION FOR SUMMARY JUDGEMENT

Defendant SAPF objects to Plaintiff’s instant motion for the reasons that (a) the complaint lacks
specificity pursuant to Rule 9(b); (b) the government is atterpting to amend its defective complaint by
alleging new facts via affidavit and argument rather than pursuant to Rule 15(a); (c) the affidavits of
witnesses never before disclosed should be disregarded, along with any evidence introduced through
them, pursuant to Rule 37(c}(1); and (d) evidence introduced through Rowe’s declaration should be
disregarded, pursuant to Rule 56(¢e), and (e) Newman’s declaration should be disregarded, as it is not
admissible as evidence. Defendant ﬁrays this Court will disregard all new allegations and new evidence
introduced, identified infia, including the declarations and affidavits of the persons identified infra.

1. Plaintiff®s complaint is defective,

With respect to pleadings, FRCP Rule 9(b) provides as follows:

“Rule 9. Pleading Special Matters

' See Sav e-A-Patriot Fellowship v. United States of America, MJG-95-935, United States District Court
a arvland (082 F Sdﬁﬂ 6051 Qee alen Fvl’nhﬂ 1R. Dnclket 3R,

10t ny a {
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{b} Fraud, Mistake, Condition of the Mind. In all averments of fraud or mistake, the
circumstances constituting fraud or mistake shall be stated with particularity ...”

This rule requires that the pleader state thé time, place, and content of the false
misrepresentations, the fact misrepresented and what was retained or given up as a consequence of the
fraud. U. S. ex rel. Williams v. Martin-Baker Aireraft Co., Ltd., 389 F.3d 1251 (App. D.C. 2004). The
particularity required to plead fraud demands a higher degree of notice than is required of other claims
and the claim must state who, what, where, when and how. U. 8. ex rel Costner v U. §., 317 F.3d 883
(App. 8" Cir. 2003). Plaintiff’s complaint is defective in all of these respects, and Plaintiff’s motion for
summary judgment, insofar as it attempts to enlarge the original complaint, is objected to.

The heightened standard of pleading fraud has three purposes: the rule ensures defendant has
sufficient information to formulate a defense by putting it on notice of the conduct complained of; it is
intended to eliminate frand actions in which all the facts are learned after discovery; and it protects
defendants from harm to their goodwill and reputation.”

In addition to the prejudice it suffers in formulating a defense, Defendant has been severely
hampered by Plaintiff in attempting to further ascertain the precise fraud alleged. For example, Plaintiff
refused to respond to Defendant’s interrogatory, “Please list and identify all documents and other
tangible evidence vou are relying upon to determine LR.C. § 6700 fraud.” Rather than answering,
Plaintiff objected to “the use of the term ‘fraud” as stated in this request,” and proceeded to recite,

without particularity, categories of documents it apparently hoped to rely upon. But in Bennett v. Berg

? See Harrison v. Westinghouse Savannah River Co., 176 F3d 776 (App. 4th Cir., 1999); Levine v.
Prudential Bache Properties, Inc., 855 F.Supp. 924 (N.D. [ll. 1994); Tribune Co. v. Pureigiiorti, 869
F.Supp 1076 (S.DN.Y. 1994), Pittiglio v. Michigan Nat. Corp., 906 F.Supp.1145 (E.D. Mich. 1995),
Guidry v. Bank of LaPlace, 954 F.2d 278 (5th Cir. 1992).

* Exhibit 5, United States response to SAPF’s interrogatories, p. 5.
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685 F.2d 1053 (App. 8" Cir. 1982), allegations of false statements as being a “pamphlet” or
“promotional material” were not considered sufficiently particular to satisfy Rule 9(b). Weither is
labeling documents or reports false or misleading; there must be further identification of the statements
made and in what respects they were false or misleading. See Rich v. Touche Ross & Co. 68 FR.ID, 243
(D.CN.Y. 1975).

At Agent Rowe’s deposition, Defendants attempted to narrow the nebulous allegations to
particular instances of alleged fraud or even specific statements alleged to be false. When Agent Rowe
was asked if she recalled anything from the file related to a particular instance of fraud, 11_owever, United
States’ counsel objected: “That calls for a legal conclusion that she would have to determine what is
fraud. And I don’t think she’s competent to testify as to that ... she can’t make that determination.””
When Agent Rowe was asked again if she recalled anything in the SAPF member handbook that she
thought was a false statement, counsel again objected, “She can’t — she can’t testify as to a false
statement because what you’'re asking her to do is draw a conclusion that the statement is false. ... she
cannot testify as to legal conclusions.”™ These objections were tendered in spite of the fact that Rowe
testified earlier, regarding § 6700 penalty investigations: “[w]e look for false statements, we look for
knowledge of the false statements [i.e., fraud], and we look for their cause and effect.”

Of particular concern to Defendant in this case has been Plaintiff’s attempt to abuse the
discovery process in order to obtain virtually all Defendant’s files and records, indeed, the entire list of

members, including names, addresses, and social security account numbers.® It now appears that in

addition to Plaintiff’s attempts to acquire the relief it prayed for through the discovery process, Plaintiff

* Bxhibit 2, Deposition of Agent Rowe, 17:14-18:2.
% Exhibit 2, Deposition of Agent Rowe, 24:4-25:23,
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filed the instant suit in order to engage in a fishing expedition, attempting to uncover wrongs, acquire
relevant information, and then introduce it all by affidavit later. Yet, Rule 9(b)’s purpose is to prevent
just this type of conduct, i.e., the filing of suits that simply hope to uncover relevant information during
discovery, or the filing of conclusory complaints as a pretext for using discovery to uncover wrongs.”
Again, Rule 9(b)’s requirement of particularity is satisfied only if the complaint sets forth
precisely the statement(s) made, the time, place and person responsible for each statement, the content of
the statement and its effect on plaintiff and what the defendant gained from the fraud.® In the present
case, Plaintiff has not only failed to allege these particularities in its complaint; it has refused at every
turn to even narrow the broad allegations of the complaint — until just now, when it is attempting to
amend and particularize the complaint by affidavit, further discussed infra. The complaint is conclusory;
it contains not a single specific claim upon which relief can be granted, and Defendant is entitled to

summary judgment in its favor on all counts.

II. Plaintiff is barred from amending complaint via affidavit.

Defendants object to the expansion of the original complaint by the inclusion of additional
allegations in the motion for summary judgment and additional facts outside the original pleadings. With
respect to pleadings, FRCP Rule 15(a) provides as follows:

“Rule 15. Amended and Supplemental Pleadings

(a) AMENDMENTS. A party may amend the party’s pleading once as a matter of course
at any time before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, the party may so amend it at any time within 20 days after it is served. ...”

% See Docket 50, p. 17.

" See Doyle v. Hashro, Inc., 103 F.3d 186 (1st Cir. 1996); Toner v. Allstate Insurance Co., 821 F.Supp
276 (D.C. Del. 1993); Fujisawa Pharmaceutical Co., Ltd. v. Kapoor, 814 F.Supp.720 (N.D. 111. 1993).
& Qap Official pr:hlf{‘nf;‘gn& Ine. v, Kable News CO,, Inc. 775 FSUpp 631 (SDNY 1991)

ol WAL L aile il e ELXELE A11L.
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In addition to Agent Rowe’s declaration, which contains conclusory allegations and new “facts,”
Plaintiff is introducing five affidavits from witnesses never before identified, discussed infra. Plaintiff
cannot now tely on affidavits filed with its motion for summary judgment to satisfy the Rule 9(b)
requirement that fraud be pled with particularity, as such affidavits are not formal pleadings. Miller v.
Gain Financial, Inc. 995 F.2d 706 (App. 7™ Cir. 1993). Any attempt toramend the complaint via
affidavits is violative of the Federal Rules of civil procedure and such material should be stricken from
the record.

Specifically, these new allegations include all allegations and evidence relative to: (a) Defendant
Kotmair’s representative status before the Internal Revenue Service, and any statements Defendants
have made regarding said status,” (b) the “Affidavit of Revocation and Rescission”'? and the “Statement
of Citizenship,” and statements made by SAPF regarding said documents,'’ (c) “the § 861 argument”
and the “U.S.-Source” “tax-fraud scheme(s),”'” including the filing of court pleadings advocating these
“arguments,” or that Defendant knows that the TRS views the “arguments” as frivolous, (d) the provision
of “tax advice™,” including allegations that Defendant advises members not to report or pay taxes, (e)
the contention that “Kotmair claims to be a tax law expert,”™ ()} “assisting members in evading federal

15

income and employment tax payment requircments,” (g) Defendant “knowing” that “two former

employees, Thurston Bell and Richard Haraka,” were enjoined for “identical conduct.,”'® (h) the number

? Introduced in Rowe’s Declaration, Docket 43, at § 37.

1% plaintiff repeatedly and erroncously terms this the “Affidavit of Revocation” in its complaint.
" Introduced in Plaintiff’s motion for summary judgment, at p. 3.

12 Ibid | at p. 2.

3 Ihid, atp. 5.

" Ibid, atp. 2.

'S Ibid., atp. 3.

' Ibid., atp. 7.



of SAPF members for whom letters are written,'” (i) IRS estimates of the costs of handling letters sent to
_them," (j) the contention that Defendant ‘fmal.rket[s] a line of tax evasion products and services,” also
called “commercial products,”’® (k) the sending of “threatening™ letters and filing complaints against
employers,” (1) the coniention that SAPF operates as, or describes itself as, a “business,”’ and (m) the
independent representatives of SAPF.”

I11. Failure to identify witnesses bars their testimony and related evidence.

Defendant also objects to all testimony and evidence introduced by Plaintiff via the five
individual affidavits appended to its motion, on the grounds of FRCP Rule 37(c)(1). The affidavits are
those of: Joseph Nagy, Camille Nagy, Nicholas Taflan, Amzi Sherling, and Evan Davis.

FRCP Rule 37(c)(1} prohibits the use of witnesses on a plaintiff’s motion when, as here, it fails
to disclose their identities as required by Rule 26(e)(1).” Defendants specifically requested the identities

of all potential witnesses in discovery,” and Plaintiff identified only Defendant Kotmair.®® After

"7 Ihid, atp. 7.

'8 Ibid, atp. 7.

' Ihid, atp. 23

2 Ibid, at p. 4.

2! Introduced in Rowe’s declaration, 9 8.

*? Introduced in Plaintifs motion for summary judgment, at p. 2.

% Rule 37(c)(1) states: “(1) A party that without substantial justification fails to disclose information
required by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery as required by Rule
26(e)(2), is not, unless such failure is harmless, permitted to use as evidence at a trial, at a hearing, or on
a motion any witness or information not so disclosed.”

Rule 26(e)(1) states: “(1) A party is under a duty to supplement at appropriate intervals its disclosures
under subdivision (a) if the party learns that in some material respect the information disclosed is
incomplete or incorrect and if the additional or corrective information has not otherwise been made
known to the other parties during the discovery process or in writing.”

* Exhibit 5, US answer to interrogatory 3, at p.2.
23 Exhibit 5, US answer to interrogatory 3, at p.2, and Exhibit 4, US Rule 26(a)(1) disclosures.
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Defendants showed, in their opposition to Plaintiff’s motion for sanctions,®® that they were aware of
Plaintiff’s failure to disclose these witnesses, Plaintiff attempted to repair this transgression by belatedly
faxing a letter to Defendants.”” It was too late.

That Plaintiff”s untimely attempt to supplement its discovery responses was due to Defendants’
having brought it to the Court’s attention is shown by the following excerpt from Plaintiff’s counsel’s
letter:

“In addition, I am also addressing the contention raised in your response in. opposition to

the United States’ motion for discovery violations that the identity of these individuals

was withheld. 1 spoke with these individuals prior to filing the motion after calling

numerous customers of SAPF, Moreover, T have not discussed with these individuals, or

the other SAPF customers that T have contacted, whether they would be witnesses in this

case,”

Plaintiff’s counsel attempts to claim that he had “not discussed” with Taflan and the Nagys
whether they would be witnesses. However, Defendants’ interrogatories sought the identities of

28 and “persons you may call as witnesses at trial.”™® In that Plaintiff has

“prospective witnesses
submitted affidavits from these three individuals in its summary judgment motion, it is disingenuous to
claim now that they might not be used as witnesses—they are already being used as witnesses.

It should be noted that the affidavits were signed on June 9, 2006, ten days before the filing of
the motion, while the letter was faxed to Defendants on June 28, 2006, nine days affer the filing of iis
motion, Thus, Plaintiff delayed informing Defendants about witnesses it intended to use in its motion for

19 days from the time it secured their affidavits. This has prejudiced Defendants in that it reduced by

nearly two-thirds the amount of time available to contradict the testimony of such witnesses.

5 Docket 50.
7 Bxhibit 3, Newman’s letter of June 28, 2006,
28 Exhibit 6, US answer to Kotmair’s interrogatory no. 1, on p. 1.
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Plaintiff never made these witnesses available for depositions, where their claims could be fully
explored. Thig latter prejudice is due to the circumstances surrounding this entire suit—that is, Plaintiff
is apparently trying to use civil discovery procedures to conduct an investigation, rather than completing
the investigation before the complaint was filed. Moreover, as noted above, Plaintiff also includes
affidavits from Amzi Sherling and Evan Davis, whom Plaintiff has to this day not identified as required
by its discovery obligations.>®

For these reasons, and for the reasons noted supra in Defendant’s objection to new evidence and
allegations, all of the evidence associated with Nicholas Taflan, Camille Nagy, Joseph Nagy, Amzi
Sherling and Evan Davis should be disregarded pursuant to Rule 37(c)(1). Nevertheless, in the event this
Court should regard the testimony of the above witnesses, Defendant calls the Court’s attention to the
defects of the affidavits themselves as follows:

(1) Joseph Nagy states in ¥ 6 of his declaration: “I did not file an income tax return for 2001
because I relied on SAPF’s materials ... ” SAPF records show that Joseph Nagy joined SAPF on or
about August 6, 2001.°" At 48, Nagy indicates that the time he stopped filing federal tax returns predates
his joining SAPF by wo years. The reasons Nagy didn’t file returns before becoming a member of
SAPF may be the very same reasons he didn’t file returns affer he joined SAPF, In other words, no
evidence exists that SAPT had any influence whatsoever in his decision not to file returns for any or all
years.

(2) Camille Nagy states in § 6 of her declaration: “1 did not file an income tax return for 2001

because I relied on SAPF’s materials ... ”. SAPF records indicate that Camille Nagy joined SAPF on or

¥ Exhibit 3, US answer to SAPF’s interrogatory no. 3, on p. 2.,
3 The affidavits from these two individuals were signed on June 8 and June 5, 2006, respectively.
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about June 6, 2003.>* Moreover, she stopped filing tax returns in 2001, two years before she became a
. member.”® As before, there is no evidence that SAPF had any influence whatsoever in Ms. Nagy’s
decision to not file federal tax rétums for any or all years. H

(3) Nicholas Taflan also declared that SAPF prepared bankruptcy documents for him, The only
member of the staff that has done this, is Norm Lehnhardt. Lehnhardt is now retired from SAPI’s siaff,
and lives in North Carolina, so there is nothing for the court to enjoin. Moreover, Lehnhardt only
prepared said documents as a favor to Taflan. See Affidavit of Norman Lehnhardt (Exhibit 9). This issue
is moot. Neither Kotmair nor SAPF staff assist members with bankruptcy petitions; therefore, there is
nothing to enjoin.

Plaintiff has also submitted a declaration by Dr. Amzi M. Sherling, wherein at § 8, he states that
Kotmair filed a lawsuit against him with the Executive Office for Immigration Review, Office of the
Chiel Administrative Hearing Officer (“OCAHO™). Said action was filed approximately ten years ago..
Moreover, Sherling states, in § 5 of his declaration, that the person initiating said OCAHO action,
provided a “Statement of Citizenship” and an “Affidavit of Revocation.” However, he states that the
exhibits to corroborate this statement are “similar to those offered by™ this employee. 1t is not likely that
anyone would remember what a document looked like eleven years after he saw it—a document he
didn’t deem sufficiently important to save. Moreover, the accompanying exhibits to Sherling’s

declaration did not include an “Affidavit of Revocation.”

3} Gee Exhibit 1, Kotmair affidavit, 1 57.
32 See Exhibit 1, Kotmair affidavit, 9 58.
¥ See Declaration of Camilie Nagy, Docket 46, 4 8.
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1V, Rowe’s and Newman’s declarations fail the standayds for supporting affidavits.

Thomas Newman’s declaration does not set forth any relevant factual elements; it is merely a
compilation of court opinions and administrative tribunal opinions. The trial court in its consideration of
affidavits submitted on motion for summary judgment may only consider those statements which affiant
would be permitted to put before court as testimonial evidence, but must disregard legal conclusions.
See Sword v. Fox, 317 F.Suf)p.].OSS (W.D.Va.1970). Therefore, Newman’s declaration may be
disregarded.

Federal Rule of Civil Procedure 56(e} states, in relevant part:

“{e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing

affidavits shall be made on personal knowledge, shall set forth such facts as would be

admissible in evidence, and shall show affirmatively that the affiant is competent to

testify to the matiers stated therein. Sworn or certified copies of all papers or parts thereof

referred to in an affidavit shall be attached thereto or served therewith.” [emphasis added]

Pleadings are “supported” by affidavits made by competent witnesses who have (1) personal
knowledge of the factual elements that are material to the cause of action, and (2) are competent to
testify on said material factual elements. Agent Rowe fails this standard on both counts.

In contrast, Rowe sets forth allegations in support of plaintiff’s motion for summary judgment
which require closer scrutiny, for these may be relevant in the event they are true. But close scrutiny
reveals that Rowe’s declaration fails its intended purpose, in that (1) many of the elements alleged to be
material to the case do not arise from her personal knowledge and she is not competent to testify to
them; (2) most of her allegations are not material to the allegations of the complaint; (3) Rowe makes
conclusory allegations rather than admissible statements.

Generally, affidavits submitted on summary judgment must contain admissible evidence and be

based on personal knowledge. See Evans v. Technologies Applications & Service Co., 80 F.3d 954
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(App. 4th Cir. 1996). A court “may therefore strike potions of an affidavit that are not based upon the
affiant’s personal knowledge, contain inadmissible hearsay or make generalize and conclusory
statements.” Cox v. County of Prince William, 249 F.3d 295 (App. 4th Cir., 2001).

In deposition, Plaintiff’s counsel asserted that Rowe was incompetent to provide testimony
regarding fraud, and further asserted that she could not identify false statements, since that was a legal
conclusion, as discussed supra. Further, the job description given by Plaintiff for Rowe’s position™
relates in its entirety to tax examination, that is, auditing large and complex returns. Nevertheless, none
of the paragraphs of Rowe’s declaration are stated as her personal knowledge; only three paragraphs
mention something she personally did and therefore is competent to testify to: 9 58-59 and 37. She
states that she “has reviewed” the materials of another agent, and so she is apparently relaying her own
impressions of an investigation conducted by someone else; this is hearsay, Despite the fact that stating
something is false is a conclusory allegation, one that Réwe is not competent—according to Plaintiff’s
counsel—to even make, it is startling that fully 15 paragraphs of the coroplaint contain allegations that
something is “false™ or “falsely states™ or “faisely advises.” Fuﬂy 14 paragraphs make the conclusory
allegation that activities SAPF is engaged in are all a “part of the scheme.” Rowe also sets forth
paragraph after paragraph with numbers of letters received by the IRS from Defendant, but does state in
what manner she gained this information, nor how she gained any of the information presented, except
to make bald allegations as to what they are—many of the documents entered are not authenticated.
Finally, there are many discrepancies between her statements and Plaintiff’s motion for summary
judgment. One example may serve to illustrate the types of errors within the entire affidavit — too

numerous to mention here—and the motion as well:
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Estimated cost to the treasury

Without laying a foundation that Agent Rowe compiled the data and/or generated the numbers
pursuant thereto, or even alleging that she is the custodian of such records, Agent Rowe is not competent
to provide figures relative to the estimated cost to the treasury. In coming up with an estimate of the
alleged cost to the U.S. Treasury, Plaintiff makes contradictory statements. On page 7 of ils
memorandum, Plaintiff claims that “[t]The TRS has identified 864 SAPF members.” However, Rowe, at
41 of her declaration, testifies that Defendants “sent at least 846 protest letters to the IRS.” At 42,
Rowe claims that “Kotmair purported to represent at least 305 individuals.” Although Rowe has offered
no evidence to support either of these claims, her testimony in these two paragraphs seems to be that 846
letters were sent on behalf of 305 members. Plaintiff likewise offers no evidence to support its claim of
baving identified 864 members, and the similarity between that number and the number of letters
claimed in Rowe’s declaration suggests that Plaintiff used the wrong number from that declaration. At
any rate, there is certainly some discrepancy in the numbers used to support Plaintiff’s estimate of costs.

Later, at Y 67, Rowe again refers to “the 846 letters” in estimating the administrative costs of
processing the letters. However, in 9§ 68, the 846 letters mysteriously transforms into 846 members, for
the purposes of estimating the costs of preparing substitutes for returns. Thus, at best, it appears that the
amount calculated in that paragraph is overstated by at least 275 percent.

Further, Exhibit 35, the worksheet showing the alleged costs, is not only unsigned, but has no
indication of the person who prepared it, nor has Rowe even testified as to how she acquired it.
Certainly, neither Rowe, nor anyone else, has sworn that the information it contains is true. Further,

Rowe’s job description gives no indication that this is her function. Neither has any evidence been

** Exhibit 5, US answer to SAPF’s interrogatory 6.
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offered to support the numbers of hours claimed to be necessary to perform the functions listed, nor has
any clarification of what those functions really are. For all intents and purposes, Plaintiff’s estimate of
costs is nothing more than numbers plucked out of the air.

For all these reasons, not only should Plaintiff’s Exhibit 35, and all estimates derived from it, be
disregarded, but all of the statements made in Agent Rowe’s declaration which do not come from
personal knowledge, information, and belief should be disregarded as well.

ARGUMENT
L. _Allegations now ripe for summary judgment in favor of Defendants.

The United States brought a complaint against Defendants devoid of claims upon which relief
can be granted. Defendants moved for summary judgment with respect to all claims, and it is clear, from
Plaintiff’s own motion, that the government has now conceded or abandoned the majority of its original
claims. Consequently, judgment for Defendants should be entéred with respect to all allegations related
to: (1) websites they do not own or control, (2) violations of LR.C. § 6701 and “frivolous”
correspondence, (3) bankruptcy and court filings, and (4) preparing FOLA requests.

A. _Allegations related to websites Defendants neither own nor control.

On page 2 of the government’s motion for summary judgment, in footnote 3, Plaintiff states,
“The United States does not contest that the taxfreedom101.com and taxtruthdu.com websites are not
owned by defendants.” Thus Plaintiff concurs that summary judgment should be granted in favor of
Defendants on all counts related to material attributable to either of those two websites. As addressed in
Defendant’s motion for summary judgment on pages 5-8, these are: (1) all allegations related to

www.taxtruthdu.com, www.taxfreedoml01.com, and The Tax Freedom 101 Report in § 8; (2) all
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allegations related to the “Home Study” program, in § 23 and 24, (3) all allegations related to ¥ 25¢
and 25f. %

It must be noted that despite its admission, Plaintiff attempts to reconnect these websites to
Defendants by stating “some of the false statements listed in the United States’ complaint were taken
from websites owned by their representatives.”® On page two, the United States characterizes these
representatives as “a salesforce, which SAPF calls independent representatives.” Since Plaintiff makes
no showing that Defendants own or control statements made on those websites, the undisputed fact
remains that statements, programs and newsletters associated specifically with those websites do not
form any part of this complaint, Moreover, although the government raises the issue of SAPF’s
independent representatives for the first time ever in its motion for summary judgment; it doesn’t
actually allege anything regarding the independent representatives, nor provide any evidence that such
representatives are not in fact “independent,” just as their name states. In fact, SAPF’s independent
representatives are required to take a pledge which enumerates things a representative may not say or do
as a representative of SAPF. Other than the signing of the pledge, SAPF has no control over the

representatives,’’

** That is, “the following false and fraudulent statements about the federal income tax laws and
the tax advantages of their schemes” (as stated in the complaint) should be struck:
e. SAPF members can ‘lawfully stop the withholding of income and employment taxes in
the work place.’
f. ‘tens of thousands of your fellow Americans already QUIT social security - 100%
legally. . ..””
*® Docket 42, Plaintiff’s motion for summary judgment, page 9.
37 See Exhibit 1, Kotmair affidavit, 9 6, and Kotmair Exhibit A.
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B. Allepations related to the Membership Assistance Program and the Patriot Defense

Fellowship.3 $

A substantial portion of Plaintiff’s complaint, 9 [1-15 and 42c, alleges that the Membership
Assistance Program (MAP) and the Patriot Defense Fellowship (PDF) provide “financial incentives”
which “encourage others to violate the internal revenue laws.” In its motion for summary judgment,
Defendant SAPF argued, infer alia, that these allegations by Plaintiff were unsubstantiated and failed to
allege any specific person incited to violate any specific law. Moreover, Plaintiff never cited any law
prohibiting “insurance-like protection” such as MAP and PDF. Without a statute establishing the
elements necessary to commit a prohibited act, Plaintiff was unable, and did not, allege such elements.*

Since Plaintiff provided no rebuttal to Defendant’s position anywhere within its motion, the
government appears to have abandoned all allegations related to the supposed “financial incentives”
which “encourage” others to violate internal revenue laws.

Nevertheless, despite the fact that Plaintiff provided no rebuttal, it attempted twice to again
allege, without support in law or fact, that SAPF programs provide financial incentives for violating
internal revenue laws. Hts first presumption is on page three: “Moreover, defendants offer to reward
customers who violate the income tax laws through an “insurance-like” scheme.” This statement is
wholly unsupported by Plaintiff. Further, the theory that, when members charitably contribute to
members who have lost property or been incarcerated, this is somehow a “reward,” has already been

argued in Defendant’s motion for summary judgment (page 32 ef seq.).

*® Plaintiff repeatedly and erroneously called this a “fund” in its complaint.
** Docket 38, Defendant’s motion for summary judgment, pages 32-34.
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The second hypothesis is on page seven: “Moreover, Defendants require that customers use these
materials [protest letters and court filings], and employ their delay tactics, in order to claim the benefits
of their insurance-like coverage, which rewards customers for violating the income tax laws.” This
statement. is also without any basis, although Plaintiff cites Rowe’s declaration Y 5, 8, 18-21, and the
Nagyé’ declarations at 14, None of these cites say anything remotely related to the sentence above, nor
even to the MAP or PDF. In fact, none of the declarations appended to Plaintiff’s motion mention these
programs at all. As for the exhibits presented in support; Exhibit 3 is from taxfreedom]0l.com, already
acknowledged by Plaintiff as not belonging to nor controlled by Defendants; Exhibits 1A, 1B, 6A, 6C,
and 6D do describe MAP and PDF, but nothing in those exhibits supports the proposition that
“defendants require that customers use [SAPTF] materials ... in order to claim the benefits of their

insurance-like coverage.” Further, the phrase “delay tactics™

simply means availing oneself of every
legal and administrative remedy established by Congress and state legislaﬁres; Defendant Kotmair,
SAPF fiduciary, testified to this in his deposition, and the matter was fully addressed in SAPF’s answers
to the United States’ requests for admissions.*

Finally, there is no evidence whatsoever within any cited exhibit which can be remotely
construed as supporting the proposition that SAPF “rewards” members “for violating the income tax

laws.” In fact, PlaintifT"s exhibits 6A, 6C, and 6D show that the assistance program is for protection

against the illegal actions of government bureaucrats:

* Page 6 of Plaintiff's Exhibit 1A, SAPF Membership Handbook, describes Victory Express, a
hypothetical “what if”’ situation, not a real one. This was already set forth in SAPF’s response to the
United States’ requests for admissions, T4 17-20 (Exhibit 8}.

! ee page 28, Plaintiff's Exhibit 1B, SAPF Membership Handbook.

2 See 921, Exhibit 8, SAPF’s response to US requests for admissions.
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“... Fellowship members believe that many Internal Revenue Service (IRS) employces
routinely misapply and illegally enforce the provisions of the law and that the public must
find a way to hold them within the law. To that end the Fellowship educates the public,
shows in its publications what the law actually says, and attempts to clarify the
limitations of various tax laws as was intended by Congress. The Fellowship does not

advocate or condene unlawfil resistance, protest, or other like actions.

... To our knowledge, there is no insurance company willing to buck the system and
insure Patriots against criminal acts of government agencies or their employees. ... There
was only one totally local answer: a FELLOWSHIP that gives the Patriot insurance-like
protection ...

... Simply put, Fellowship members pledge to reimburse other members for losses of
cash or property incurred by illegal confiscations.” [emphasis added]™

Exhibit 1A, the membership handbook, states, on page 5:

“One of the greatest fears anyone can face in our society today is the loss of property.
This understanding is what led to what we call the “heart of the fellowship”— the
Member Assistance Program (MAP); members helping to restore the lives of fellow
members who have been hurt when their property is lost or stolen due to illegal action by
various IRS employees. ... Remember, this is not socialist government wealth
redistribution under threat of incarceration — this is voluntary charity.” [emphasis added]

Finally, Agent Rowe offers just one unsubstantiated allegation*’ that “[t]he investigation ..
revealed that defendants reward customers who violate the federal income tax laws by offering to
reimburse individuals with civil liabilities or criminal tax charges.” Although Rowe does not allege that
this refers to the MAP and PDF programs, the only suppert provided is a copy of a single MAP
assessment sent to members, itself evidence that the MAP program operates as described by
Defendants:™ it contains no evidence of being a “reward” for “violating™ any law.

In sum, Plaintiff has failed to state a claim upon which relief can be granted, and has failed to

make any rebuttal to SAPF’s position, nor to make any showing whatsoever, and this matter is ripe for

B Plaintiff’s Exhibits 6A (p. 2), 6C (p. 2), and 6D (p. 2).
* 4 65 of Rowe’s declaration, Docket 42.
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sumnmary judgment on all counts relating to the encouragement or offering of financial incentives to
violate internal revenue laws, i.e, 99 11-15 and 42¢, and the concomitant prayers by Plaintiff to enjoin
the MAP and the PDF and to receive a list of the members thereof.*®

C. Allegations relative to § 6701 and “frivolous” correspondence,

Taken together, 1% 17, 34-37, 38b, and 42* of the complaint allege that SAPF “has reason[] to
believe” that its “correspondence to the IRS” and “bankruptcy and other court filings” “would result in
understatements of customers’ tax liabilities” if the IRS (or the courts) “relied on that
correspondence.™® These are the only actual aflegations relating to 1.R.C. § 6701 in Plaintiff’s entire
complaint. Defendant’s explication of § 6701, along with the utter lack of factual support for Plaintiff’s
claims, have been laid out in its moﬁon for summary judgment at pages 19-27.

Failing to argue — or to make any showing — that the correspondence prepared by Defendant is
in violation of § 6701, Plaintiff now concedes that this correspondence, termed the “frivolous protest
letters,” is »ot in violation of § 6701 at all: “Moreover, contrary to SAPF assertion, it is these ‘affidavits’
and ‘statements’ which violate Section 6701, not their frivolous protest letters.”[emphasis added]® Of
course, SAPF has always asseried its correspondence does not violate § 6701, It is only Plaintiff’s

complaint which makes this assertion, now conceded as untrue.

* See SAPF’s motion for summary judgment, Docket 38, pages 32-34. See also Plaintiff’s Exh.34:
“Since 1993, when I joined, it has been such an honor to each month send money to someone,
somewhere, to help them ... to take the edge off the loss.”

6 44 D7 and F of the complaint.

7 Insofar as 942 of the complaint relates to “frivolous letters” and “frivolous” court filings.

* paragraph 38 goes even further, rephrasing this as “preparing documents understating their customers’
tax lhabilities.”

* Footnote on pages 1819 of Plaintiff’s motion for summary judgment.
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Moreover, Plaintiff utterly fails to mention, and has apparently abandoned, its allegations that
bankruptcy and court filings prepared by Save-A-Patriot Fellowship would result in “understatements”
of members’ tax liabilities “if the courts relied on them.”

Plaintiff, therefore, bas not only failed to plead the elements necessary to constitute an offense
under § 6701,” it has in effectively conceded that Defendant is correct with respect to all counts in its
complaint related to the clements of § 6701. Therefore, Plaintiff is not entitled to the injunctive relief it
seeks, and all counts with respect to § 6701 are ripe for judgment in Defendant’s favor, i.e., 1§ 17, 34—
37, 38b, and 42.

D. The claim of “frivolous” FOIA requests.

Plaintiff’s claim in 99 18 and 42 that Defendant files frivolous FOIA requests, was shown by
SAPF to lack any evidentiary or legal foundation.”' Unsurprisingly, Plaintiff now only mentions in
passing that such privacy act requests are to gather exculpatory evidence, with no further explanation.™
Evidently, Plaintiff has conceded that it is impossible to file a “frivolous” FOIA request, and summary
judgment should be entered in favor of Defendant for Y18 and 42> of the complaint, as well as for the
concomitant prayer to enjoin SAPF from preparing FOIA and Privacy Act requests.*

I1, New allegations regarding violations of § 6701.
As pointed out sypra, Plaintiff is now attempting to rewrite its complaint by substituting its

former allegations regarding § 6701 with a new one: now, the “Statement of Citizenship”—never

mentioned in the complaint—-and what Plaintiff terms the “Affidavit of Revocation™ are the documents

> Docket 38, SAPF’s motion for summary judgment, pages 19-25.
*! Docket 38, SAPE’s motion for summary judgment, page 30.

*2 Docket 42, Plajntiff’s motion for summary judgment, page 5.

> Insofar as 9 42 relates to FOTA requests.
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alleged to be in violation. Since all counts related to § 6701 have already been conceded, see supra, the
counts of the complaint cannot now be amended by the introduction of new evidence or argument in a
motion for summary judgment. Therefore, without further hearing, summary judgment in favor of
Defendants should ensue for any and all new allegations with regard to § 6701.

A. Allegations in complaint were insufficient to state a claim,

There is just one allegation in the complaint regarding the “Affidavit of Revocation and
Rescission,” at 4 16, which says it “consists of letters to the Secretary of the United States Treasury
purporting to revoke the member’s application for a Social Security number.” Plaintiff alleges nothing
more in the entire complaint — failing @b inifio to make any claim relative to any counts in the
complaint. )

Moreover, it is axiomatic that any document or set of documents, whatever they may be, which
purport only to revoke an application for an account number canrot violate of §6701 (or § 6700). The
requisite element of § 6701, that such document, or any portion thereof, “would result in an
understatement of the liability for tax™ simply doesn’t exist. Beyond this, Defendant’s construal that an
“understatement of a liability” must contain an actual numerical figure of net amount payable or
refundable is wholly undisputed by Plaintiff. On its face, then, the claim in 916, even if presumed true,
presents no violation of § 6701.

On the other hand, the “Statement of Citizenship” is a phantom: the complaint is devoid of any
allegation it even exists, much less that its use violates of §6701. Nevertheless, 1 21 of the complaint

states “defendants prepare documents for members that they claim will prevent the member’s employer

from withholding federal taxes from the member’s wages.” Construed as liberally as possible, this may

>4 4 D3 of the complaint.
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be an allusion to the “Statement of Citizenship” Plaintiff now brings forth for the first time, and indeed,
no other documents have; been produced to fit this vague description. Even sé, 4 21 is devoid of any
manner in which such “documents” violate § 6701, since the requisite element that such document
would result in an actual understatement of tax liability is missing. At the outset, a document which
actually prevented withholding, arguendo, could never affect the underlying tax liability of the
withholdee. Rather, it would only influence the amount withheld. That is, at the end of the year, when
the withholdee filed a return, the total amount payable at that time would depend upon the withholding
credit(s) he could claim, but his “statement” of tax liability - regardless of amounts withheld — would
always be the same with réspect to the taxes imposed by law.” Therefore, §21’s claim, even if presumed
true, presents no violation of § 6701.

B. Newly raised allegations also insufficient to state a claim.

Plaintiff, the government, has not opposed nor rebutted Defendant’s explication of Congress’
intent as found in the actual words of § 6701.°° As such, Plaintiff concedes that the same statutory
consiruction should be applied to the newly made a‘llégations_never raised in the pleadings—that rather
than the “frivolous™ correspondence to the IRS, it is the “Affidavits of Revocation” and “Statements of
Citizenship” which form the grounds for the alleged violation of § 6701.

To gloss over the fact that its allegations do not rely on the actual wording and plain meaning of
§ 6701, Plaintiff prefers to paint that section in its broadest colors, using the general intent of the law as
reported by the Senate finance committee: to “help protect taxpayers from advisors who seek to profit by

leading innocent taxpayers into fraudulent conduct” and to provide for “more effective enforcement of

% Put another way, the real question in determining “understatement” of a liability is “does the person
state on their return that they owe less than the tax laws imposa?”
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the tax laws by discouraging those who would aid others in the fraudulent underpayment of their tax.”’

While true, on the very next page, the committee report clearly narrows the explanation of § 6701°s
provisions to encompass only the preparation of (any portion of) documents which will, if used, “result
in any understatement of the tax liability of another person,” and further states that only persons directly
involved in assisting in preparing a “false or fraudulent document under the tax Taws™® [emphasis
added] are subject to the statute’s penalty -— all of which refers to the actual language of the statute.

There is no need to retrace the argument set forth in Defendant SAPF’s motion for summary
judgment with regard to the intent and meaning of IRC § 6701. However, we note again that
“understatement of a liability™ still means a statement of actual figures, and that alone precludes these
documents from any violation of § 6701, according to Plaintiff’s own descriptions of these documents,
The “Affidavit of Revocation” is described by Plaintiff as a document which “allegedly revokes
[members’] Social Security number and obligation fo file income tax returns.”

That Plaintiff fully comprehends both the limitation of § 6701 only to documents which, if used,
“would result in an understatement of the liability for tax of another person,” and the fact that the
documents in question do not meet that element is evident by the language it now employs. Ou page 19
of its motion for summary judgment, it states: “these documents, if used, would result in the
vnderstatement of their cﬁstomers’ tax liabilities, withholding obligations, and filing regunirements
because their customers fail to file returns and request that employers stop withholding taxes.” The

Plaintiff’s very creation of two categories which never appear in the statute — withholding obligations

% Page 20 et seq, Docket 38.

57 Page 9, Docket 42, quoting S. Rep. No. 97-494, vol. 1 at p.275.
58 Exhibit 10, p. 276.
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and filing requirements — is de facto evidence that the United States is aware that these documents do
not violate § 6701; if they did, it would be enough to state the plain words of the statute.
Beyond contemplating how it would be possible to create a document that would result in the

absurd concept of an “understatement of a withholding obligation™—since the only definition of the

term understatement has been shown to relate to the statement of liability shown on a refurn, it is
unfathomable that a “withholding obligation” could be “understated.” Either an obligation exists to
withhold, or it does not. In light of this, the concept of an “understaternent of a filing requirement” is
even more absurd. Either a filing requirement exists, or it does not. Certainly, § 6701 says nothing at all
on the subject of filing requirements; the entire statute contemplates the filing of a return by referring to
the “understatement of a liability.” This is confirmed by Plaintiff in its quote of S. Rep. No. 97-494, vol.
1 at 268, speaking of the powers Congress included in LR.C. § 7408 so that the RS would not be

**[emphasis added].

“required to await the filing and examinations of tax returns by investors.

Plaintiff having failed even to make a prima facie case that these newly alleged documents are in
violation of § 6701, and showing, moreover, by their description of these documents that they bear no
relationship whatsoever to the conduct contemplated by § 6701, Defendant is entitled to summary
judgment in its favor with regard to allegations that the “Affidavit of Revocation” and “Statement of

Citizenship” are documents which are violative of § 6701.

IIL. New allegations regarding violations of § 6700.

On page 12 of its motion, Plaintiff raises allegations that it is the statements which Defendants
are alleged to have made about the “Affidavit of Revocation and Rescission” and the “Statement of

Citizenship™ that are in violation of § 6700. It must be remembered here, that although Defendant will
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address the nature of the statements made to members about these documents, that statements made
about such documents are not statements made regarding the “tax benefits” of SAPF membership —
since again, there are no “tax benefits” accruing from membership in SAPF. For this reason, even if it
were presumed true that Defendants made false statements about these documents, the requisite
elements to be in violation of § 6700 would not be met.

A. Statements made about the “Affidavit of Revocation and Rescigsion™ are not false,

In contrast with Plaintiff’s allegation that “Defendants falsely state that participants can revoke
their Social Security numbers in order to evade employment tax payments requirements,” Rowe’s
Exhibit 6A (Defendant’s newsletter, Reasonable Action) actually says: “The AFFIDAVIT includes a
paragraph with the proper wording to revoke the original Form 8S-5 application for the Taxpayer
identification Number/Social Security Number, by rescinding your signature therefrom.” In other words,
it revokes the volumtary act of applving for the number by rescinding onc’s signature from the
application, as opposed to “revoking” the number.

That the application for a Social Security Number is indeed voluntary is shown by the Social
Security Administration’s application for Office of Management and Budget approval of the S5-5,
where, under “Obligation to respond,” the primary obligatioﬁ. is “Required to obtain or retain benefits”
and the only other obligation is “Voluntary.” A copy of this approval form, OMB 83-1, is attached as
Exhibit 13. Furthermore, Defendant Kotmair testified in his deposition that the purpose of the “Affidavit
of Revocation and Rescission” was “so you're actually revoking the application and rescinding your

signature from it.”® [emphasis added] Of members who execute such an affidavit, he stated, “they don't

*? Quoted on page 9 of Plaintiff’s motion, Docket 42.
% Exhibit 7, Kotmair deposition, at 163:16
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want to have that number, so they revoke their act and rescind their signature from that application.
That's all - that's it.”*' He further testified that anything resulting from that rescission would be a matter
of law.**

Also damaging to Plaintiff's allegations with respect to the Affidavit of Revocation and
Rescission, however, is the fact that it has failed to produce any copy of the document. Instead, Plaintiff
resorts to conclusory statements in Rowe’s declaration to support its untimely allegations about it,
without regard to Federal Rules of Evidence, Rule 1002. Although Plaintiff failed to produce an actual
authenticated copy of any “Affidavit of Revocation(its term), it nevertheless asks this court to decide
that fraud has been committed in connection with it (or even by it), based solely on Rowe’s conclusions.
This, despite the fact that Plaintiff’s counsel claimed in Rowe’s deposition that she was not even
competent to testify as to fraud, supra. The Supreme Court said, in Gordon v. U5, 344 U.S. 414, 421
(1953): “The elementary wisdom of the best evidence rule rests on the fact that the document is a more
reliable, complete and accurate source of information as to its contents and meaning than anyone's
description ...” Certainly, it is incumbent on Plaintiff to produce any documents it wants this court to
render judgment upon. For these reasons, this court should disregard Plaintiff’s unsupported allegations
about the Affidavit of Revocation and Rescission on pages 3 and 17 of ats memorandum and in Rowe’s
declaration at 5253, and render summary judgment in favor of Defendants.

B. Statements made about the “Statement of Citizenship™ are not false,

With respect to the Statement of Citizenship, Plaintiff asserts: “Defendants falsely state that

participants can file these documents in order to proclaim that they are U.S. citizens not subject to

% Exhibit 7, Kotmair deposition, at 164:16
%2 Exhibit 7, Kotmair deposition, at 167:6-173:12.
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withholding ...” However, the Statement of Citizenship provided as part of Sherling’s Exhibit 1 states
that it is “provided to conform to the provisions of internal revenue regulations,” and further quotes the
regulation from 26 C.F.R. 1.1441-5,% which states in part;

“Claiming not to be subject to withholding. (a) Individuals. For purpose of Chapter 3

of the code, an individual’s written statement that he or she is a citizen or resident of the

United Sates may be relied upon by the payor of the income as proof that such individual

is a citizen or resident of the United States. This statement shall be furnished to the

withholding agent in duplicate.”

This written statement is shown by IRS” Publication 515 to relieve withholding agents from the
duty of withholding taxes and from any liability for not withholding:

“You should withhold any required tax if facts indicate that the individual, or the

fiduciary, to whom you are to pay the income is a nonresident alien. ... If an individual

gives you a written statement, in duplicate, stating that he or she is a citizen or resident of

the United States, and you do not know otherwise, you may accept this statement and are

relieved from the duty of withholding the tax.”®*

As can be seen, the Statement of Citizenship was prescribed by the regulations to give to an
employer who was a “withholding agent” under Subtitle A, “Income Taxes.” While regulation 26 C.F.R.
1.1441-5 was changed in the year 2000 (effective date), the underlying statute (I.R.C. § 1441) has not
been changed, so it is clear that a “withholding agent” can still rely on a person’s statement that he or
she is a citizen, with regard to withholding of “income taxes” within the meaning of § 1441.
Consequently, the Statement of Citizenship is merely a statement authorized by the regulations, as was

testified to by Defendant Kotmair, in his deposition. The bottom line is that Defendants never claim that

it does anything more than what the IRS itself says about it; therefore, summary judgment should be

%> A copy of this section from the 1999 version of the CFR is attached as Exhibit 11.
5 A copy of pages 1 and 2 of the 1990 version of Publication 515 is attached as Exhibit 12.
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entered in favor of Defendant with respect to all allegations, raised under the rubric of § 6700, of making
false claims about this document, as newly raised in the Plaintiff’s motion.

C. Statements made about Defendant Kotmair’s representative status are not false,

Agent Rowe says, at ¥ 37 of her declaration, that she investigated Kotmair’s status as a
representative, and .determined that he “is not authorized to represent individuals regarding their
personal income tax liabilities before the IRS.” This is yet another new issue that does not appear among
the complaint’s allegations. Nonetheless, Rowe knew—or should have known—that Kotmair had been
assigned his representative number n 1990.% The number was in fact never revoked, since the IRS bas
never initiated any procedures to do that. The history of this matter has been thoroughly addressed in
Defendants opposition to Plaintiff’s motion for sanctions. Kotmair has written to the IRS several times
to inquire of the allegations that his number had been revoked, and the IRS never responded. Since a
hearing pursuant to IRS Circular No. 230 at at § 10.71 must be conducted before the representative
status can be revoked; the IRS has never revoked this status.®

Rowe also states, at J 40 of her aforementioned affidavit, that the “IRS informs SAPF customers

ERE)

that the person listed on the power-of-attorney [Kotmair] ‘is not eligible to represent you.”” Rowe’s
Exhibit 21 is a blank form letter which does not identify anyone — no representative and no taxpayer —
evidence of nothing at all.

Since Plaintiff has established no facts to support its allegation that Defendant Kotmair does not

have representative status to represent members before the IRS, and the concomitant allegations that he

% See Docket 50, page 12 and Exhibits 4, 5, 2, 3.
5 Bxhibit 5 of Docket 50, Subpart D of Circular 230.
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misrepresents that status, summary judgment should be rendered in favor of Defendant for these new
allegations.

D. SAPF does not file lawsuits before QCAHO,

Plaintiff makes much in its motion, for the first time ever, over the alleged filing of complainis
against employers by Defendants Kotmair and SAPF. Neither Kotmair nor SAPF staff file lawsuits
before OCAHO, nor do they assist anyone in filing such actions. SAPF has not assisted anyone in about
eight years with any such filings, something that should be evident from the court records of OCAHO
itself. Therefore, regardless of the fact that these types of suits are beyond the scope of § 6700 and §

6701, there is nothing to enjoin.

1V. Response to Plaihtiff’s motion: allegations from the original complaint.

A, Elements of § 6700: Plans and arrangements

As Plaintiff correctly contends, “courts have included all sorts of abusive tax reduction schemes
within its broad sweep.”®’ Of course, as was pointed out in Defendant’s summary judgment motion,
Congress recognized that to keep the penalty from being overbroad, it was necessary to limit its sweep
by way of conditions that form an integral part of § 6700.°® Since those additional conditions explicitly
depend on the existence of the plan or arrangement, it is imperative to establish exactly what Plaintiff
alleges such plan or arrangement to be. According to § 6700(a)(1), the plan or arrangement must be one

which is capable of “organization,” and of having an “interest” in it sold.” Thus, no matter what courts

87 As discussed infira, just because courts have followed that course of conduct does not make it valid.
% Two of those conditions are: (1) statements must be made in connection with the sale of the plan or
arrangement; and (2) statements must be false with respect to tax benefits claimed to be available as a
function of participation in the plan or artangement.

% Section 6700(a)(1)(B) refers to “the sale of any interest in an entity or plan or arrangement.”
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have allowed to be enjoined as tax shelters in the past, the law clearly contemplates only such shelters as
have those characteristics.

Despite the necessity of positively identifying the tax shelter Defendants are accused of
organizing and selling, Plaintiff has failed to do so. Instead, Plaintiff just speaks in vague general terms

of “tax-fraud schemes,”™”

and refers to everything that Defendants do or say as “part of the scheme.” In
doing so, Plaintiff attempts to side-step all of the limiting conditions, and thercby prevent Defendants
from doing anything. The vagueness of Plaintiff’s allegations in this regard arc exemplified by this
statement from page 11 of its memorandum:

“Ag discussed above, defendanis’ schemes involve selling a tax-fraud scheme that falsely

claims customers can voluntarily withdraw from paying Social Security taxes, and are not

subject to tax payment, withholding, or filing requirements on U.S.-source income.

Because defendants are selling tax-fraud services and products, they participated in the

organization of an entity, plan or arrangement, within the meaning of 26 U.S.C. §

6700{a){ 1} A).”

Here Plaintiff speaks of schemes within schemes, without specifically identifying any of them.
Yet, clearly, if any “entity, plan or arrangement” can be said to exist, it can only be Save-A-Patriot
Fellowship itself.”' That being so, any false statements alleged to have been made must be false with
respect to the securing of any “tax benefit by reason of holding an interest in [SAPF] or participating in

[SAPF).” Further, the statements must also be made in connection with the sale of membership in SAPF.

Certainly, to say—as Plaintiff séems to be trying to do—that each letter SAPF prepares for a member is

0 Although Plaintiff uses the term “fraud” throughout its pleadings, it has never alleged the elements of
fraud with the particularity required by FRCP Rule 9(b).

" Since Plaintiff admits that SAPF was organized in 1984 (see Rowe declaration Y 5), it is duplicative to
also claim that selling services and products constitutes the organization of an entity, plan or
arrangement.
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itself an “entity, plan or arrangement” defies all logic, since one cannot “organize™ or “sell an interest
in” a letter.

This is important because Plaintiff utterly fails to identify any statements made by Defendants
that falsely claims that any tax benefits can be secured by reason of becoming or remaining a member of
SAPF. That failure is a tacit acknowledgement that § 6700 does not apply to Defendants” activities. The
false statements all relate to the broader issue of “tax benefits,” if that phrase can be said to apply,
alleged to be available solely by reason of being an American citizen. Whether such statements are true
or false is simply not material with respect to § 6700.

B. Elements of 6700: “False statements regarding the Internal Revenue Code”

Having already shown, in Defendants’ motion for summary judgment, that the allegedly false
statements they have been accused in the complaint of making do not fail within the scope of § 6700, in
that they are neither made in connection with the sale of membership in the Fellowship, nor even alleged
to be false with respect to tax benefits claimed to be available as a result of membership. For these
reasons, § 6700 simply does not apply. Undaunted, Plaintiff now, for the first time, alleges a whole
different set of statements it claims are false. However, for the same reasons, the new set of statements
also do not fall within § 6700.

This is admitted on page 11 of Plaintiff’s summary judgment memorandum, where it states, with
the regard to the alleged “tax benefits” of Defendant’s schemes: “The gravamen of Defendants’ scheme
is that ordinary citizens are not subject to income tax payment or filing requirements for U.S.-source
income—the § 861 argument.” [emphasis added] Nowhere in the hundreds of pages of its motion and
exhibits has it identified even one statement Defendants have made which claims that ANY tax benefit

accrues to anyone by virtue of becoming a member of Save-A-Patriot Fellowship. That is because SAPF
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has never claimed that joining the Fellowship results in any tax benefit to anyone. Rather, Defendants
have always taught that the tax laws written by Congress favor citizens, and so any so-called “tax
benefits” are a result of American citizenship, not SAPF membership.

Nevertheless, Plaintiff uses language which imblies that Defendants link various tax benefits to
membership, but a closer look at some of its allegations shows no actual connection. One such statement
is found on page 11 of Plaintiff’s memorandum: “Along those same lines, Defendants inform their
customers that they are not required to report or pay taxes on domestic income.” However, Defendants
have only said that citizens—whether they be SAPF members or not—are not taxed on domestic
income. There is no way this can be consfrued as a claimed tax benefit of membership.

Likewise, on page 13 of their memorandum, Plaintiff claims: “Defendants’ statements that
federal income taxcs do not apply to their customers, who are American citizens, are not supported by
law.” Again, Plaintiff phrases this statement in such a way as to imply that such non-application of
income taxes is claimed to be a result of membership, and that being a citizen is secondary, when, in
reality, citizenship is the govemning factor.

Agent Rowe’s declaration tries to blur the distinction by referencing “customers” in each of the
claims she alleges. For example, at 726, she states: “The letters, prepared by SAPF, falsely state that the
SAPF customer is not required to file an income tax return because they are not ‘citizens of the United
States living or working abroad, ...”” Clearly, if not being required to file an income tax return can be
considered a “tax benefit,” such “benefit” accrues as a function of citizenship. Thus, § 6700 is not
applicable to this statement. Likewise, at §27, she states: “These letters, prepared by SAPF, falsely state
that the SAPF customer is not required to file an income tax return because they did not ‘receive any

foreign earned income’ and, therefore, ‘has no requirement to file an income tax return, ...”” Again,
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whether or not any requirement to file an income tax return exists, it clearly is not claimed to be
dependent on SAPF membership.

A careful reading of Rowe’s declaration shows that the same PLAN is true for all of the
statements she cites. At 429, the letters referred to state that the lack of filing requirement with respect to

LR L]

the member is “because they ‘received no income from sources listed in 26 CFR§ 1.861-8(f),”” and at
130, “because they received no ‘Foreign Eamed Income.’” At 432 and 34, the statements at issue
concern the lack of tax Hability “as a U.S. citizen” and “because [the members] are not “withholding
agents,’” respectively. Finally, at Y41, Rowe reiterates the general statement that “SAPF customers are
not subject to income tax payment or filing requirements as U.S. citizens living and working in the
United States.”

There can be no question that all of the above statements relate exclusively to the applicability of
various facets of the tax laws as a function of the law itself, and none relate to benefits of any kind as a
function of SAPF membership. Rowe admits this at §6 of her declaration, where she states: “The
preliminary investigation revealed that SAPF publishes false statements regarding the income tax
laws...” Likewise, her statement at 7 shows that her allegations have nothing whatsoever to do with tax
benefits available by reason of SAPF membership, and are not made in connection with the sale of
membership. Indeed, many of the statements Plaintiff now cites are contained in letters which are
available only after a person becomes a member; obviously, such statements are lnot made in connection
with the sale of membership.

The bottom line is that the crux of Plaintiff’s case is that Defendants make statements about the

tax laws with which the government disagrees, and that Defendants should be restrained from

continuing to make such statements.
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C. Elements of § 6700: “Know or have reason to know”

To support this attempt to silence Defendant, Plaintiff shows a number of court decisions where
various positions similar to those of Defendant have been rejected, and the advocates of such positions
have been silenced. In fact, Plaintiff relies on such decisions to support its claim that Defendants “knew
or had reason to know” that statements they make are false. The problem with this legal theory is that it
attempts to equate knowing that a statement is false with knowing that courts have said that it is false.
Plaintiff admits this on page 15 of its memorandum:

“Defendants are clearly sophisticated enough to locate relevant court decisions. In fact,

defendants’ materials routinely criticize court decisions, correspondence from the IRS,

and any document opposing their position.”

Plaintiff wants to ‘prove’ that Defendants knew their statements were false because they
criticized the court decisions that said they were false. Of course, the reverse is really true: Defendants
whole-heattedly believe their statements are true, and criticize court cases, IRS correspondence, etc.
which say the opposite because they likewise believe such cases to have been wrongly decided. This
gocs to the very heart of free speech—the freedom to voice disagreement with what are considered
errors of our government, to call attention to wrongs within that government, and to advocate what it
considers correci.

Plaintiff obviously does not agree with this view. Rather, it wants to squelch speech unless it toes
the government line. If a court (or especially many courts) says that something is false or frivolous, then
it must be made illegal to advocate it any longer. Of course, this legal theory ignores the humanity of

judges and other government officials. Such men and women are just as prone to error as all other

humans; the history of our nation is replete with examples of governmental and judicial error.
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One example, referred to in SAPF’s summary judgment motion, concerns the protect.ion of
commercial speech. When the Supreme Cowt first considered the maiter in Valentine v. Chrestensen,
316 U.8. 52 (1942), they decided that commercial speech enjoyed no protection at all, but over the
years, they changed that position to acknowledge that the Ist Amendment did offer protection (albeit
limited)’* to such sﬁeech. Surely, it cannot be said that those who advocated for the protection of
commercial speech during fhe intervening period were advancing false or frivolous ideas.

An even more glaring example can be seen in the issue of “separate but equal.” In 1896, the
Supreme Court, in Plessy v. Ferguson, 163 U.S. 537 (1896), decided that it was constitutional to force
blacks to ride in a separate train car. For 58 years, that decision was considered to be the ‘law of the
land.” Indeed, some people lived their whole lives under the oppression sanctioned by that decision. By
the practice of stare decisis, that decision was relied on by all the courts of this country, resulting in
countless other court cases which upheld that racist practice. Did the abundance of court decisions make
“separate but equal” right or true? Of course not. It was no more right in the years before it was
overturned,” than it was afterward. Even if it had never been overturned, and was still being upheld
today, it would still not be right. As the court said i United States v, Ekwanoh, 813 F.Supp 168, 171
(1993):

“Acquiescence in an invalid rule of law does not make it valid. See Brown v. Board of

Educ., 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), overruling Plessy v. Ferguson,
163 U.8. 537,16 S.Ct. 1138, 41 L.EA. 256 (1896).”

™ It must be noted here that the 1st Amendment does not contain the word “commercial,” and so the
distinction drawn between commercial speech and all other speech was contrived out of whole cloth by
the judiciary.

7 Sce Brown v. Board of Education, 347 U.S. 483 (1954).
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According to Plaintiff’s legal theory, the people who, in the 58 years before the court actually
reversed themselves, advocated the idea that the court wrongly decided Plessy were advocating a false
and frivolous position—presumably right up until the reversal, at which time their position would have
been magically transformed into truth by the court’s new decision.

In the same vein, Plaintiff asserts that “defendants have more than a ‘reason to know’ their
statements regarding the tax reporting and payment requirements of U.S.-source income is false.”™ To
support this, Plaintiff brings up the convictions of Defendant Kotmair and his son for willful failure to
file tax returns. Plaintiff’s theory again is that since the courts sent these two men to jail, this proves that
their positions were wrong. And vet, the judges (and jurors) in those cases are no less susceptible to
error than everyone else. As already shown, people—even judges—make mistakes, and it is Defendant’s
position that Defendant Kotmair’s conviction, as well as that of his son, were just that—errors. It is
certainly a matter of public knowledge that many people have been wrongly convicted of crimes—some
even being made to suffer decades of false imprisonment. It surely cannot be said that the continued
claims of such people of their innocence were false or frivolous merely because the courts convicted
therﬁ. Defendant acknowledges that Kotmair and his son were convicted, but believes that the courts
were wrong in doing so.

On the other hand, Defendant also has no exclusive claim to truth. SAPF members are
susceptible to being wrong just as everyone else is, Thus, it may be that some of the positions they
advocate arc ultimately false. That is the nature of independent thought; anyone who thinks for himself

takes the chance that he may come to a wrong conclusion. And yet, to put it classically, the freedom of
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speech protects the right to be wrong. The Supreme Court stated it succinctly in Gertz v. Robert Welch,
Inc., 418 U.S. 323, 339 (1974):"

“Under the First Amendment there is no such thing as a false idea. However pernicious
an opinion may seem, we depend for its correction not on the conscience of judges and

juries but on the competition of other ideas. B
FN8, As Thomas Jefferson made the point in his first Inaugural Address: ‘If there be
any among us who would wish to dissolve this Union or change its republican form,
let them stand undisturbed as monuments of the safety with which error of opinion
may be tolerated where reason is left free to combat it.””
Sec also N.A.A.C.P. v. Button, 371 U.S. 415, 444 (1963) (Constitution protects expression and
association without regard to the truth, popularity, or social utility of the ideas and beliefs which are
offered.)

Furthermore, as explained more fully in Defendants’ summary judgment motion, § 6700 does
not criminalize false statements per se. Rather, it prohibits inducing others to participate in some plan or
arrangement by making false statements concerning tax benefits that would accruc to the buyer by
reason of their participation. Plaintiff has failed to show (or even allege) any statement made by

Defendants that fits that description, because, quite simply, Defendants have made none.

D. Enjoining the filing of bankruptcey petitions is outside scope of tax laws

It is alleged that SAPF staff assists members in filing bankruptcy petitions. Of course, if anything
about filing bankruptcies were illegal, Plaintiff would have to look to Title 11 U.S.C., and no mention is

made, in Plaintiff's pleadings, of this title, so it obviously outside the scope of the alleged cause of

™ Tt must be noted again that “statements regarding the tax reporting and payment requirements of U.S.-
source income” do not fall within the parameters of § 6700, unless such statements related to
participation in the Fellowship, which they do not.

5 To be sure, the Supreme Court did draw the line at false facts, in the context of libel, which was at
issue in Geriz. Yet, that is not the situation here, where defendants conclusions regarding the meaning
and effect of the tax laws are at issue,
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action. Yet even if it cbuld be said that this activity warrants injunction relative to Title 26 U.S.C.,,
certain of the activities alleged do not warrant injunction merely for the fact that Defendants do not
engage in such activities now and have not engaged in such activities for years.”® Therefore, the
argument raised by Plaintiff’s motion on page 6 need not be considered by this court, since there is
nothing to enjoin.

D. Free Speech or Fraud?

A constitutionally protected right to associate for expressive purposes exists if the activity for
which persons are associating is itself protected by the First Amendment. See Roberts, Acting
Commissioner, Minnesota Department of Human Rights, et al. v. United States Jaycees, 468 11.8. 609,
618, 104 S.Ct. 3244 (“[TThe Court has recognized a right to associate for the purpose of engaging in
those activities protected by the First Amendment-speech, assembly, petition for the redress of
grievances, and the exercise of religion.”); Cromer v. Brown, 88 F.3d 1315, 1331 (4th Cir.1996) (“The
right to associate in order (o express one's views is inseparable from the right to speak freely.” (internal
quotation marks omitted)y; McCabe v. Sharrert, 12 F.3d 1558, 1563 (11th Cir.1994) ( “The right of
expressive association ... is protected by the First Amendment as a necessary corollary of the rights that
the amendment protects by its terms.... [A] Plaintiff ... can obtain special protection for an asserted
associational right if she can demonstrate ... that the purpose of the association is to engage in activities
independently protected by the First Amendment.”); see also Pi Lambda Phi Fraternity, Inc. v.
University of Pittsburgh, 229 F.3d 433, 443-44 (3d Cir.2000) (noting that in City of Dallas v. Stanglin,

490 U.S., the Supreme Court held “that, although the pafrons were associating with one another, they

7 Exhibit 1, Kotmair Deposition, 203:4—12.
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were not engaging in First Amendment-protected expression while doing so”); and Willis v. Town Of
Marshall, N.C. 426 F.3d 251 (C.A.4 (N.C.), 2005).

Nonetheless, Plaintiff continues to mischaracterize the speech SAPF engages in, inter alia, as
fraudulent speech. Plaintiff makes lavish inferences that the speech it seeks to enjoin, is fraudulent or
false; but Plaintiff never does so with any degree of particularity, as required by FRCP Rule 9(b).”
Asserting this bald allegation, Plaintiff cites Madigan v. Telemarketing Assocs., 538 U.5. 600 (2003).
However, this case1s indeed a slender reed upon which to build this argument.

The Attorney General of lllinois had challenged the idea that direct marketers soliciting
charitable contributions do not have to reveal how much of the donations actually reach the nonprofit
organizations for whom they made such solicitations. One issue was the contention that Telemarketing’s
whopping 85-percent fee was excessive to the point of being fraudulent. The courts found that the
percentage taken by the fundraisers could not be used as a benchmark for fraudulent representation.
Statutes limiting fundraising by organizations that don’t meet such benchmarks had been invalidated in
prior Supreme Court decisions, including Village of Schaumburg v. Citizens for a Better Environment
(1980) and Marviand v. Joseph A. Munson Co., (1984). The other factor contributing to the Attorney
General’s loss was the notion that charitable fundraising is protected speech under the First Amendment,
an interpretation that sugpests that requiring disclosure of the proportions going to the for-profit

marketer would be unconstitutional “forced speech.”

T “In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated
with particularity.” FRCP Rule 9(b).

38



Those telemarketers were engaging in false commercial speech—they were ripping people off.
SAPF engages in no conduct that cven remotely approximates such illegal activities. Collecting
donations and keeping nearly all of it has nothing in common with the political speech SAPF engages in,

Insofar as Plaintiff asserts on page 22 of its motion, that appellate courts have addressed First
Amendment challenges to injunctions in the context of abusive tax shelter cases, citing United States v.
Estate Preservation Services (202 F.3d 1093(2000)) and United States v. Schiff (379 F.3d 621 (2004)):
the former case was an action against financial planners who were allegedly giving abusive tax-shelter
advice; and the latter, a business that had nothing in common with a First Amendment unassociated
political organization.
E. Impeding and interfering with the administration of the tax laws

There are two main cutrents that run throughout all of Plaintiff’s pleadings in this case: fraud and
the intention to impede the administration of the tax laws. The nonspecific atlegations of frand have
been discussed supra. Plaintiff’s general allegations of impeding the IRS are equally without merit. For
the most part, they are based on a fallacious legal theory that anything that does not “advance the IRS
examination” “interferc[s] with the enforcement of the internal revenue laws.””" In other words, a person
interferes merely by not helping the IRS.

According to this theory then, a person interferes with the IRS by requesting an appeals hearing
in response to a notice from the IRS proposing an increase in their tax liability,” even though IRS

Publication 5 clearly states: “If you don’t agree with any or all of the IRS findings given you, you may

request a meeting or a telephone conference with the supervisor of the person who issued the findings. If

™ See Plaintiff’s memorandum, page 20 and FN60.
™ See Rowe’s declaration, {29.
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you still don’t agree, you may appeal your case to the Appeals Office of IRS.”® This is precisely what
the letter—identified as Exhibit 12 attached to Rowe’s declaration—is intended to accomplish.” In fact,
it cites that publication as the basis for the request. Nevertheless, Plaintiff asserts that the delay (which is
simply the natural result of providing for the appeal) interferes with the enforcement of the tax laws, and
must therefore be enjoined.” Likewise for the rest of the letters attached to Rowe’s declaration. All are
designed to take advantage of the various opportunities that Congress has established for contesting
actions taken by the IRS. If availing oneself of such Congressional remedies is subject to injunction,
then Congress’ efforts to protect the public thereby is in vain.

The bottom line is that Plaintiff’s legal theory is simply wrong. Invoking those remedies does not
impede or interfere with the administration of the tax laws. In fact, Congress enacted a law with respect
to impeding tax administration, which states:

§ 7212, Attempts to interfere with administration of internal revenue laws

(a) Corrupt or forcible interference
Whoever corruptly or by force or threats of force (including any threatening letter or
communication) endeavors to intimidate or impede any officer or employee of the United

States acting in an official capacity under this title, or in any other way corruptly or by

force or threats of force (including any threatening letter or communication) obstructs or

impedes, or endeavors to obstruct or impede, the due administration of this title, shall,

upon conviction thereof, be fined not more than $5,000, or imprisoned not more than 3

years, or both, except that if the offense is committed only by threats of force, the person

convicted thereof shall be fined not more than $3,000, or imprisoned not more than 1

vear, or both. The term “threats of force”, as used in this subsection, means threats of
bodily harm to the officer or employee of the United States or to a member of his family.

8 See Exhibit 15, IRS® Publication 3, “Your Appeal Rights and How To Prepare a Protest If You Don’t
Agree.”

8 Unfortunately, the IRS routinely refuses to grant the requested appeal hearing,

#2 Using the same logic, Plaintiff could equally claim that petitioning the Tax Court pursuant to IRC §
6213(a} should be enjoined.
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Congress, in enacting this statute, prohibits only such impediment of tax administration as is
done “corruptly or by force or threats of force.” Notably, Plaintiff never cites this law in any of its
pleadings. This is certainly because Plaintiff knows that Defendants’ actions do not fall within the scope
of this law. Instead, Plaintiff uses vague general allegations™ as the basis for Count II of its complaint.
Y. Scope of IRC § 7402(a)

Count 1I of Plaintiff's complaint relies on the provisions of IRC § 7402 for the purposes of
enjoining the activities of the Defendants. This statute states, in relevant part:

“8& 7402. Jurisdiction of district courts

(a) To issue orders, processes, and judgments.--The district courts of the United States at

the instance of the United States shall have such jurisdiction to make and issue in civil

actions, writs and orders of injunction, and of ne exeat republica, orders appointing

receivers, and such other orders and processes, and to render such judgments and decrees

as may be necessary or appropriate for the enforcement of the internal revenue laws. The

remedies hereby provided are in addition to and not exclusive of any and all other
remedies of the United States in such courts or otherwise to enforce such laws.”

[emphasis added]

The Plaintiff has cited, within the four comers of its complaint, IRC §§ 6700 and 6701, and none
other, so as to invoke jurisdiction under IRC § 7402. However, Plaintiff proposes that it was the intent of
Congress to “enjoin interference with tax enforcement even when such interference does not violate any
particular tax statute,”™ citing United States v. Eynst & Whinney, 735 F2d 1296 (1984), and U.S. v.
Kaun, 633 F.Supp 406 (E.D. Wis. 1986).

In United States v. Ernst & Whinney, supra, the 11" Circuit overturned a decision by the District

Court of Georgia which held that some “underlying Code section must directly create some duty on the

%3 One such allegation is on page 4, where Plaintifl states that Defendant sends “threatening letters” to
employers. See Rowe’s declaration, Exhibit 23 for the only example Plaintiff supplied. Defendant 1s
confident that if the Court reads that letter, it will see that it is not “threatening.”

¥ Plaintiff’s memorandum, p. 20.
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part of the defendant sought to be enjoined” under § 7402(a).** The 11™ Circuit, in overturning that well-
reasoned decision, does no more than dismiss it out of hand, resting on some of the same cases
considerad and rejected by the lower court.

“We reject the district court’s narrow construction of § 7402(a) and hold that there need
not be a showing that a party has violated a particular Internal Revenue Code section in
order for an injunction to issue. The language of § 7402(a) encompasscs a broad range of
powers necessary to compel compliance with the tax laws. See United States v. First
National Bank, 568 F.2d 853, 855-56 (2d Cir.1977); Brodv v. United States, 243 F.2d
378, 384 (1st Cir.1957).”

However, the “broad range of powers” quote taken from First National City Bank and Brody
were made in the context of cases where the same argument was never raised. Thus, these two cases do

1™ Circuit above.

not support the decision of the 1
In Brody, supra, at p. 384, the First Circuit stated:
“In addition to the support which § 7604(b) gives to the order of January 10, the general
grant of jurisdiction contained in § 7402 of the Code independently supplies ample
authority for the order. * * * It would be difficult to find language more clearly
manifesting a congressional intention to provide the district courts with a full arsenal of
powers to compel compliance with the internal revenue laws. That the Revenue Service
never purported to act under § 7402 in issuing its original summons to the taxpayer or in
filing its petition with the district court is entirely irrelevant to the district court's
jurisdiction,”

The issue of whether any underlying statute must be cited was never raised in Brody, and so0 was
not properly before the court. In fact, § 7402 was never cited by either party in the case. Rather, the
court’s dicta concerning that section was sua sponte.

The 2™ Circuit in United States v. First National City Bank, supra, uled that § 7402(a) gives the
district courts jurisdiction to enforce Internal Revenue Service jeopardy levies by summary proceedings.

The only argument raised by appellant with respect to IRC § 7402(a) in that case was that it authorized

8 United States v. Ernst & Whinney, 549 F.Supp. 1303, 1311 (D.C. Ga. 1982).
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only “writs and orders” ancillary to plenary civil actions, and not the enforcement of levies. The court
stated, “We hold, as the Third Circuit did in United States v. Mellon Bank, 521 F.2d 708, 710-11 (3 Cir.
1975) that [§] 7402(a) authorized the summary enforcement proceedings in the district court.” First
National City Bank, supra, p. 856. Just like in Brody, however, appellant never raised the issue of an
underlying statute to be enforced, and so that issue was never decided by the court. Defendants do not
dispute that the courts have broad powers to compel compliance with IRS laws, only that it is necessary
to cite which tax laws are being violated or must be complied with, in order for an injunction to issue,

The court in Ernst & Whinney, supra, at p. 1300, went on to state:

“It has been used to enjoin interference with tax enforcement cven when such

interference does not violate any particular tax statute. See United States v. Ekblad, 732

F.2d 562 (7th Cir.1984) (§ 7402 used to enjoin individual's harassment of RS agents

designed to hinder their effectiveness), United States v. Hart, 701 F.2d 749 (8th

Cir.1983) (same), United States v. VanDyke, 568 F.Supp. 320 (D.Or.1983) (same).

Furthermore, the statute has been relied upon to enjoin activities of third parties that

encourage taxpayers to make fraudulent claims. United States v. Landsberger, 692 F.2d

501 (8th Cir.1982); United States v. May, 555 F.Supp. 1008 (E.D.Mich.1983}. These

cases demonstrate that § 7402(a) does give the district court the power to enjoin Emst’s

activities as a tax adviser.” [emphasis added]

Likewise, the issue of the necessity of an underlying statute to be enforced pursuant to § 7402(a)
was also never raised in any of these cases. In Ekblad, the appellant raised only general jurisdictional
issues which were rejected by the court by referring to § 7402(a). In Hart, supra, p. 749, appellant’s
jurisdictional argument was that “inferior federal courts ... have no ‘civil jurisdiction over a sovereign
citizen.”” That court also referred to § 7402(a) in rejecting the argument. In VanDyke, the court
specifically cited § 7402(a) as its authority to enjoin defendants there from filing “common-law liens”

against federal employees, but the only issue mentioned by the court was one raised by a co-defendant

that “he was not subject to courts convened under Article III of the United States Constitution, only
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courts convened under Article 1.” (supra, p. 822, FN2) The only reference to § 7402(a) in United States
v. Landsberger, supra, p. 502, is this opening statement of the court’s opinion:

“Pursuant to sections 7402(a) and 7407 of the Internal Revenue Code, title 26, the district

court, the Honorable Robert G. Renner presiding, permanently enjoined Gerald J.

Landsberger from engaging in fraudulent and deceptive conduct that substantially

interfered with the propey administration of the tax laws.”

The lower court in that case noted that “it hald] jurisdiction to grant such an injunction under both
sections 7402(a) and 7407 of the Internal Revenue Code.” United States v. Landsberger, 534 F.Supp.
142, 144 (1982). Not only does the record of that case not reflect any issue being raised concerning
7402(a), but since the court found that both sections cited conferred jurisdiction, there would have been
no reason to consider one. Finally, in United States v. May, the court again held that both §§ 7402(a) and
7407 conferred jurisdiction to issue an injunction against the defendant, but the only arguments May
raised with respect to § 7402(a) were “that he [was] the victim of selective prosecution and that the First
Amendment prevents the prior restraint the government seeks,” supra, p. 1010.

Plaintiff also cites United States v. Kaun, 633 F.Supp. 406 (E.D.Wis. 1986) to support its
contention that it is unnecessary to specify the particular statute it seeks to have enforced pursuant to §
7402(a). The court alludes to a number of jurisdictional issues raised by defendant in that case, but never
indicates that the above issue was one of them. Nonetheless, citing the Brody, First National City Bank,
May, and Landsherger cases—already discussed above—the court did discuss at some length the
jurisdictional aspects of that section. It said in part:

“By its very terms, this statutory provision authorizes the federal district courts to fashion

appropriate, remedial relief designed to ensure compliance with both the spirit and the

letter of the Internal Revenne laws—all without enumerating the many, particular

methods by which these laws may be violated or their intent thwarted. ... Morcover, the

Court's jurisdiction in this litigation js further established by Sections 6700 and 7408 of
Title 26 of the Uniied States Code-provisions enacied by Congress as part of the Tax
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Equity and Fiscal Responsibility Act of 1982, commonly known as TEFRA.” Supra, at p.
409,

However, while the court did say that § 7402(a} did not have to enumerate the many ways the tax laws
might be violated, it did nof say that it was unnecessary to cite the particular tax law alleged to have
been violated. Moreover, the court also used § 7408 to establish its jurisdiction to issue the injunction, In
rejecting Kaun’s contention on appeal “that the district court had no statutory authority to enter an
injunction against him,” (supra, p. 1145) the 7" Circuit affirmed the lower court’s injunction, but most

explicitly did not consider the lower court’s reliance on § 7402(a):

“We conclude that the injunction against Kaurn was proper under § 7408. We therefore

nead not consider whether the district court's action was also proper under § 7402(a),

which authorizes a district court, at the request of the United States, to issue such

injunctions and other judgments and decrees “as may be necessary or appropriate for the

enforcement of the intemal revenue laws,” LR.C. § 7402(a) (1982).” Supra, at p. 1147.

In summary, the only court shown to have fully considered the issue of the necessity of an
underlying statute to enforce by the authority given in § 7402—the Georgia District Court in Ernst &
Whinney, 549 F.Supp. 1303—agreed with Defendant in the instant case. The 11™ Circuit overturned that
decision on the basis of cases that do not actually support their reversal. Defendants pray this Court will

follow the lead of the former and disregard the latier.

CONCLUSION

The general nature of much of Plaintiff’s Motion for Summary Judgment renders it insufficient,
in regard to FRCP Rule 9(b), to warrant the injunctive relief Plaintiff seeks. Its broad characterizations
do not apprise Defendant of the necessary elements of any alleged violation of law, and its attempt to
amend its complaint via its summary judgment motion prejudices Defendant in preparing a defense
against such charges. In spite of this, Plaintiff has not demonstrated any violation of 26 U.S.C. § 6700

and § 6701.
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WHEREFORE, for the reasons above, Defendant Save-A-Patriot Fellowship moves this court to

grant summary judgment in favor of Save-A-Patriot Fellowship against all counts in Plaintiff's

Complaint.

Respectfully submitted on this 7th day of July, 200a.

/s/ George Harp
GEORGE HARP Bar number 22429

Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste., 619

Shreveport, LA 71101

(318) 424-2003

CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that service of the foregoing “Memorandum in Support of Defendant

Save-A-Patriot Fellowship’s Opposition to United States’ Motion for Summary Judgment,” with

attached affidavits and other exhibits, has been made upon the following by depositing a copy in the

United States mail, postage prepaid, this 8th day of July, 2006, to the following:

JOHN B. KOTMAIR, JR
Defendant

Prose

P. 0. Box 91
Westminster, MD 21158

THOMAS M. NEWMAN

Attorney for United States of America
Trial Attorney, Tax Division

U.S. Department of Fustice

P. 0. Box 7238

Washington, D.C. 20044

/s/ George Ha
GEORGE HARP Bar number 22429

Attorney for Save-A-Patriot Fellowship
610 Marshall St., Ste. 619

Shreveport, LA 71101

(318) 424 2003
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, }
)

Plaintiff, )

)

V. } Civil No. WMNO5CV1297

)

JOHN BAPTIST KOTMAIR, JR., )
et al., }
)

Defendants. )

MEMORANDUM IN SUPPORT OF DEFENDANT SAVE-A-PATRIOT FELLOWSHIP’S

OPPOSITION TO UNITED STATES’ MOTION FOR SUMMARY JUDGMENT

Exhibit

INDEX OF EXHIBITS

Description

N

=

10.
11.
12.
13.
14.
15.

Affidavit of John B. Kotmair

Depaosition of Agent Rowe (excerpt)

Newman’s faxed letter of June 28, 2006.

United States Rule 26{a){1) Initial Disclosures

United States’ Response to Defendant Save-A-Patriot’s First Set of Interrogatories and
Requests for Production of Documents

United States’ Response to Defendant Kotmair’s First Set of Interrogatortes and Requests
for Production of Documents

John B. Kotmair Deposition (excerpts) 161-173

Save-A-Patriot Fellowship’s Response to United States’ First Set of Requests for
Admissions

Affidavit of Norman Lehnhart

July 12, 1982, Senate Finance Committee report (excerpts)

26 CFR 1.1441-5 (4-1-99 Idition)

IRS Publication 515 (Rev. Dec. 1950)

Paperwork Reduction Act Submission for Form 88-5 (Dec. 22, 1997)

Deposition of Agent Metcalfe (excerpt)

IRS’ Publication 5, “Your Appeal Rights and How To Prepare a Protest If You Don’t
Agree”
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
\Z } Civil No. WMNOSCV1297
)
JOHN BAPTIST KOTMAIR, JR., )
et al., )
)
Defendants. )
AFFIDAVIT OF JOHN B. KOTMAIR, JR., IN SUPPORT OF DEFENDANT
SAVE-A-PATRIOT FELLOWSHIP’S OPPOSITION TO
THE UNITED STATES’ MOTION FOR SUMMARY JUDGMENT
I, John B. Kotmair, Jr., do hereby depose and state as follows:
1. [ am a citizen of Maryland and a defendant in the above captioned action.
2. T have personal knowledge of the facts declared hereinafter.
3. The Save-A-Patriot Fellowship (SAPF) is an unincorporated First Amendment association,

of which I am the Fiduciary of its day-to-day functions, as decided in Save-A-Patriot Fellowship v.
United States of America, CV MJG-95-935, to wit:
For reasons stated herein, this Court concludes that the SAP Fellowship is an
unincorporated [First Amendment] association and, as such, is legally capable of
OWHING property.

The First Amendment states in pertinent part:

Congress shall make no law respecting . . . the right of the people peaceably to
assemble, and to petition the government for a redress of grievances.

4. The National Worker’s Rights Committee (NWRC) is merely a department of the Save-A-
Patriot Fellowship, and not a separate entity therefrom, having the sole function of serving the

memhearce nf tha o
INemMDers O e save-A-ratl

Exhibit 1



5. I am not doing business as the Save-A-Patriot Fellowship, nor National Worker’s Rights
Comunittee, which this Court decided in Save-A-Patriot Fellowship v. United States of America,
CV MJG-95-935, decided the 18™ day of January, 1996, stating:

As noted above, the evidence established that there is an organization and not

simply an operation by Kotmair personally. The SAP Fellowship, and not

Kotmair personally, leased the Office. There are members, other than Kotmair,

who engage in Fellowship activities. This Court observes, also, that the ILR.S.

itself, quite appropriately, returned to the Office the operating assets seized from

the Office (other than cash and numismatic items). These assets, at least some of

which had more than nominal value, were simply (and correctly) assumed to be

Fellowship property, as distinct from Kotmair's personal property.

6. In paragraph 6 of her declaration, Joan Rowe, the Revenue Agent assigned to this instant
action, states that:

The preliminary investigation revealed that SAPF publishes false statements regarding the

income tax laws and advises SAPF customers not to report income earned while working in

the United States.

In rebutting this allegation, I offer the established policies of SAPF, (as reflected in the
three affidavits of Fellowship Independent Representatives), attached as Exhibit A. These policies
have been in effect since the founding of the Fellowship in February 1984.

7. Rowe states in paragraph 7 of her declaration:

SAPF and Kotmair publish marketing materials falsely stating that U.S-source

income Is not taxable, U.S. citizens are not required fo file income tax returns,

and that individuals can revoke their application for Social Security numbers.

SAPF, not Kotmair, offers publications it generates under its First Amendment political
speech rights stating that U.S-source income [of citizens] is not taxable’, it does not market these
materials, nor does it state that (.S, citizens are not required to file income fax returns, (see Exhibit

A attached). It does, however, offer to its Fellowship members the Affidavit of Revocation and

Rescission, which gives the facts and the authority within it for the revocation of Form SS-5, the



application for a social security number. Rowe does not offer this Court any material evidence to
substantiate her claims in paragraph 7.
8. Rowe claims in paragraph 8 of her declaration:

As part of the scheme, SAPF operates as a self-described ‘business,’ Exhibit 2,
marketing services at the websites located at www.save-a-patriot.org,
www.taxfreedomli01.com, a copy of which is aftached as Exhibit 3, and
www.taxtruth4u.com, Exhibit 34 and through a newsletter called Reasonable
Action.

SAPF does not operate as a self~described “business,” but rather as a non-business First
Amendment association of citizens and resident aliens. In making its decision in SAPF v. U.S,
(1996), this Court rightly described the organization of the Fellowship, equating it to the Parent

Teachers Association (PTA), which clearly is not a business, just as such organizations as the

National Rifle Association (NRA), or the National Right to Work Committee (NRWC), etc:

There is little precedent in Maryland law or elsewhere regarding property
ownership by unincorporated associations. Presumably, those organizations that
have significant assets find it beneficial to formalize their status, as a corporvation,
trust or other entity. However, the Court can take judicial notice of the fact that
there are a multitude of unincorporated associations that function in spite of their
informality. For example, there are many PTA’s and other |First Amendment]
affiliations of persons with common interests that have not formalized their
existence. Who would, sensibly, argue that a PTA treasury cannot be the property
of the PTA?

While the situation may be different in some other jurisdictions in
Maryland the legislature has recognized that an unincorporated association can
own property in its own right.

Rowe seems to be inferring, by the first document in her Exhibit 2, that stating that the
Fellowship’s operation is “unlike a normal business,” which is not generally subject to attack by
state and federal bureaucracies, is an admission that SAPF is doing “business” in the normal
meaning of that word. Nothing could be further from the truth. In context, this is part of a plea for

donations from Fellowship members to cover a short-fall in its funds for operating expenses.

! Title 26, USC §§ 1441, 1442, 1443, 1444, 1445, 1446 and 1461.
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Asking for donations could not be further from the operation of a “normal business.” The second
document is nothing more that the announcement of the Fellowship’s billing for membership fees
and individual member services, with the attachment of two “RENEWAL REMINDER” notices.
This cannot even remotely be material evidence of the operation of a “normal business.”

Also in paragraph 8, Rowe alleges that SAPF is “marketing services at the websites located
at www.save-g-patriot.org, www.taxfreedoml1.com, a copy of which is attached as Exhibit 3, and
www. taxtruthdu.com, Exhibit 34 and through o newsletter called Reasonable Action.” Fxhibii 3 is
taken from Tax Freedom 101°s website, and Exhibit 3A is from Tax Truth 4U’s website. Exhibits 3
and 3A do not belong to, nor are they under the control of, the Fellowship.

9. In paragraph 14 Rowe alleges:
At the website located at www.save-a-patriot.org. SAPI explains the services
- provided to customers, and falsely states, among other things. that “Taxable

income . . . is limited to certain income that has been ‘earned’ while living and

working in certain foreign’ countries or territories,” and is attached as Exhibit 4.

The quoted information is dealing with Internal Revenue Code (IRC) § 6012(a), and the
Internal Revenue Service’s citing of implementation of that code section to the Office of
Management and Budget (OMB). In the proper context, the full guote is merely stating a fact, and
not giving any opinion.

10.  Rowe alleges in paragraph 15 of her declaration:

The save-a-patriot.org website also falsely states that the “Form 1 (M40 individual

income tax return is appropriate for any person acting as a fiduciary for a

nonresident alien and receiving interest and/or dividends from the stock of

domestic (US) corporations on behalf of that alien.”

The statement above misrepresents the quoted content from Treasury Decision 2313, dated

March 21, 1916, See Exhibit B.

14.  Rowe alleges in paragraph 16 of her declaration:



As part of the scheme, SAPF and Kotmair advise customers through written
letters that “domestic . . . income is not taxable.” A copy of a letter advising an
SAPF customer not to report U.S.-source income on an IRA withdrawal is
attached as Exhibit 5.

On or about January 8", 1997, I received a request from a member of SAPF for my opinion

on IRA withdrawals and reporting the penalty to IRS. There was no payment offered nor received

from the member. Neither I, nor the Fellowship, benefited from this opinion letter in any way.

15.

16.

Rowe alleges in pa_ragréph 17 of her declaration:

In defendants’ 1999 Reaﬁonable Action newsletier, issue 237, SAPF falsely
advises customers that “there is no law imposing an income tax on US.
Citizens, " which is attached as Exhibit 6.

Neither I or SAPF has made has made such a statement in that context, see Exhibit A.
Rowe alleges in paragraph 18 of her declaration:

In defendants’ 1998 Reasonable Action newsletter, issue 235. SAPF falsely
advises customers that “the Code does not impose ‘income taxes on the domestic

income of citizens within the States of the Union,” which is attached as Exhibit
6A. '

This statement from the Reasonable Action newsletter is based on Chapter 3 of the Internal

Revenue Code.

17.

Rowe alleges in paragraph 19 of her declaration:

In defendants’ 1998 Reasonable Action newsletter, issue 233, SAPF states that
John B. Kotmair “encourages thousands [perhaps million] of citizens not to file”
income tax returns. The 1990 and 1998 copies of Reasonable Ac/ion are attached
as Fxhibit 6 B.

The quote above, from Rowe’s Exhibit 6B, is totally misrepresented by Rowe. In its proper

context, it states that others are saying this, not Kotmair or SAPF, and it characterizes that

statement as a ludicrous rumeor.

18.

Rowe alleges in paragraph 20 of her declaration:



19.

20.

In defendants’ 1998 Reasonable Action newsletter, issue 236, SAPF falsely
states that the term “United States’ includes only "the District of Columbia, the
commonwealth of Puerto Rico, the Virgin Islands, Guam. and American Samoa,”
which is attached as Exhibit 6C.

The Reasonable Action newsletter is merely quoting verbatim from Title 42 USC § 410.
Rowe alleges in paragraph 21 of her declaration:

In defendants’ 1999 Reasonable Action newsletier, issue 238, SAPF falsely states

that the “Internal Revenue Code does NOT apply U.S. citizens who are living and

working in the 50 states,” which is attached as Exhibit 61).

The statement quoted above relies on Chapter 3 of the IRC, and the OMB control numbers

found in Title 26 Part 602 of the Code of Federal Regulations (CFR) relating to § 6012 of the IRC.

Rowe alleges in paragraph 22 of her declaration:

In defendants’ 1999 Reasonable Action newsletter, issue 239, SAPF false states
the U.S. citizens who are living and working in the 50 states are not required to
have income tax withheld, which is attached as Fxhibit 6 E.

The only statements found in this issue of the Reasonable Action newsletter regarding the

withholding of tax are quoting from the code section within Chapter 3 of the IRC, and quoting

those named within § 3401 of the IRC.

21.

Rowe alleges in paragraph 23 of her declaration:

The investigation further revealed that Kotmair and SAPF promote a tax scheme
that involves preparing documents that falsely claim SAPF customers arc not
subject to the federal income taxation, and not required to file income tax returns.
SAPF customers are charged §43-48 for each letter mailed to the IRS advancing
these arguments.

As shown supra, this Court has already decided that Kotmair is not doing business as SAPF,

and SAPF is an unincorporated First Amendment organization with Fellowship “members,” not

“customers.” Additionally, SAPF “letters” are forwarded on behalf of its members according to

U.S. statutes and internal revenue regulations to the IRS. If these documents contain false

statements about the law, according to the IRS’s stated Mission, the IRS is obligated to respond
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showing in detail how this is a misstatement, or a misuse of the particular code section, or sections

in question.

22,

23.

Rowe alleges in paragraph 24 of her declaration:

These documents are authored by Kotmair, who claims to have knowledge of the
income tax laws, and is touted as a tax law expert. the “fiduciary™ of SAPF, and
the “director” of the National Workers Rights Committee. Attached as Exhibit 7
is a full-page advertisement placed in the March 23, 2001-edition of US.A.
Today, stating that Kotmair is an “expert.”

The USA Today advertisement was created, placed and paid for by others, not SAPF or me.
Rowe alleges in paragraph 25 of her declaration:

As part of the scheme, SAPF provides customers with ten categories of responses

to IRS inquiries enumerated in the "Outline of Anticipated Correspondence,”

which is attached as Fxhibit &.

If these documents were sent to members by a particular SAPF staff caseworker, they were

explaining what to expect regarding the casework service. They are not part of any sale of a scheme

to illegally avoid federal taxes.

24.

Rowe alleges in paragraph 26 of her declaration:

As part of the scheme, SAPF mails to the IRS protest letters responding to
requests for the SAPF customer’s income tax veturn, when none was filed. The
letters, prepared by SAPF, fulsely state that the SAPF customer is not required to
file an income tax return because they are not “citizens of the United States living
or working abroad,” a copy of which is attached as Exhibit 9.

The documents in question contain true statements from the law. If these documents

contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated

to respond showing in detail how this is a misstatement, or a misuse of the particular code section,

or sections in question.

25.

Rowe alleges in paragraph 27 of her declaration:

As part of the scheme, SAPF mails to the IRS written protests responding to
second notices requesting the SAPF customer’s income tax return, when none has
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been filed. These letters, prepared by SAPF, falsely state that the SAPF customer
is not required to file an income tax return because they did not “receive any

Joreign earned income” and, therefore, “has no requirement to file an income tax

return,”’ a copy of which is attached as Exhibit 10,

The documents in question contain true statements from the law. If these documents

contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated

to respond showing in detail how this is a misstaternent, or a misuse of the particular code section,

or sections in question.

26.

Rowe alleges in paragraph 28 of her declaration:

As part of the scheme, SAPF mails to the IRS written protests responding to
notification that a “Substitute for Return’ was prepared under the provisions of
LR.C. § 6020(b) for the SAPF customer, a copy of which is attached as Fxhibit
i1

The documents in question contain true statements from the law. If these documents

contain false statements about the law, according to the IRS’s stated Mission, the TRS is obligated

to respond showing in detail how this is a misstatement, or a misuse of the particular code section,

or sections in question.

27.

Rowe alleges in paragraph 29 of her declaration:

As part of the scheme. SAPF mails to the IRS written protests responding fo
notices proposing the SAPF customer’s income liability when a substitute for
return is prepared for the individual. In these letters, Kotmair requesis a meeting
on behalf of customers, which falsely states his customers are not required to file
an income tax return because they “received no income from sources listed in 26
CER § 1.861-8(f), " a copy of which is attached as Fxhibit 12.

The documents in question contain true statements from the law, If these documents

contain false statements about the law, according to the IRS’s stated Mission, the TRS is obligated

to respond showing in detail how this is a misstatement, or a misuse of the particular code section,

or sections in question.

28.

Rowe alleges in paragraph 30 of her declaration:
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As part of the scheme, SAPF sends written protests to the IRS responding to
Notices of Deficiency sent to SAPF customers when a “Substitute for Return” has
been prepared under the provisions of 1R.C. § 6020¢b). These letters, prepared
by SAPF, falsely state that the SAPF customers were not required to file an

income tax return because they received no “Foreign Earned Income,” a copy of
which is attached as Exhibit 13.

The documents in question contain true statements from the law. If these documents

contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated

to respond showing in detail how this is a misstaternent, or a misuse of the particular code section,

or sections in question.

29.  Rowe alleges in paragraph 31 of her declaration:
Attached as Exhibit 134 is a copy of a typical notice of Deficiency sent fo an
SAPF customer. The reference in the Notice of Deficiency to LR.C. § 6651()
penalties for 1997 through 2002 indicates that this customer has not filed an
income tax return for these years. The reference to LR.C. § 6654 penalties
indicates that this individual did not make sufficient quarterly tax payments for
1998 through 2002,
The SAPF document identified by Rowe as Exhibit 13A, was not “sent to an SAPF
‘customer’”’

(member), but rather to a particular IRS employee. The documents in question contain

true statements from the law. The document in question contains true statements from the law. If

this document contains false statements about the law, according to the IRS’s stated Mission, the

IRS is obligated to respond showing in detail how this is a misstatement, or a misuse of the

particular code section, or sections in question..

30.

Rowe alleges in paragraph 32 of her declaration:

As part of the scheme, SAPF sends written protests to the IRS responding to
Notices of Intent to Levy after an assessment has been recorded These lelters,
prepared by SAPF. falsely state that the assessments are invalid because the

SAPF customer is not liable for any tax as a US. citizen, a copy of which is
attached as Exhibit 14.

The documents in question contain true statements from the law. If these documents



contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated
to respond showing in detail how this is a misstatement, or a misuse of the particular code section,
or sections in question.

31.  Rowe alleges in paragraph 33 of her declaration:

In response to SAPF's protest letter, the IRS mails SAPF customers a letter

informing them that the arguments raised by Kotmair and SAPF are frivolous. A

copy of a form letter “3173” is attached as Exhibit 15.

The documents in question contain true statements from the law. If these documents
contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated
to respond showing in detail how this is a misstatement, or a misuse of the particular code section,
or sections in question,

32.  Rowe alleges in paragraph 34 of her declaration:

As part of the scheme, SAPF and Kotmair send responses to ‘3175 “ letters.

These letters, prepared by SAPF and Kotmair, falsely state that the member is not

liable for any tax because they are not “withholding agents,” a copy of which is

attached as Exhibit 16. ‘

The documents in question contain true statements from the law. If these documents
contain false statements about the law, according to the IRS’s stated Mission, the IRS is obligated
to respond showing in detail how this is a misstatement, or a misuse of the particular code section,
or sections in question.

33.  Rowe alleges in paragraph 35 of her declaration:

As part of the scheme, SAPF prepares the power-of-attorney forms which are sent

to customers, a copy of which is attached as Exhibit 17, [n the power-of-attorney

Jorms, the SAPF customers provide “John B. Kotmair, Jr.,” with authority fo

investigate their income laxes that the IRS “alleges [they] owe... including]

income tax returns,” and further state that the SAPF customer has a “material

interest” in this matter.

When a member requests t 1d to their IRS communications,



they are supplied with the above described power-of-attorney.

34.

Rowe alleges in paragraph 36 of her declaration:

As part of the scheme, SAPF annually solicits SAPF' customers to execute updated

power-of-attorney forms, a copy of a letter requesting a member to provide a

signed power-of-attorney is attached as Exhibit 18.

The members requesting this service are sometimes asked to supply power-of-attorney

forms ahead of time to prevent a delay in the response time. The IRS demands a new power-of-

attorney for every response.

35.

Rowe alleges in paragraph 37 of her declaration:
I have investigated Kotmair's status as a representative, and to the best of my
knowledge, John B. Kotmair, Jr. is not authorized to represent individuals

regarding their personal income tax liabilities before the IRS.

The IRS issued a representative number, and has never given the requested appeals hearing

required by the IR regulations, thus denying due process

36.

Rowe alleges in paragraph 38 of her declaration:

Although the power-of-attorney forms prepared by SAPF state that Kotmair is
authorized to represent individuals before the IRS, Kotmair states in his book
Piercing the Hlusion, at page 139. that he received “a letter from the District
Director of the Baltimore IRS Office, notifying [him] that his representative
number had been revoked ” A copy of page 139 of Piercing the Vit ion is
aitached as Exhibit 19.

I admit to the quote from the book, and deny the representative number was revoked

because of the demal of due process.

37.

Rowe alleges in paragraph 39 of her declaration:

On June 3, 1994, the IRS District Director notified Kotmair that he is “ineligible
to practice before the Internal Revenue Service.” Exhibit 20. The letter further
indicates that Kotmair was previously sent notification that he was ineligible fo
practice before the IRS on May II, 1993,

I requested an appeals hearing from the IRS; they never responded.
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38. Rowe alleges in paragraphs 52 of her declaration:

The investigation further revealed that SAPF and Kotmair prepare documents

purporting to revoke an individual s application for their Social Security number

in order to discontinue the withholding of income and employment taxes.

1 do not “prepare documents purporting fo revoke an individual’s application for their
Social Security number,” and at no time has SAPF or myself stated to anyone that such documents
were for the purpose of “ discontinufing] the withholding of income and employment taxes.”

39.  Rowe alleges in paragraphs 53 of her declaration:

As part of the scheme, SAPF sells to customers an “Affidavit of Revocation.” and
a “Statement of Citizenship,” with instructions for filing these documents.

The “Affidavit of Revocation [and Rescission] " is requested by members who have made a
determination about the law, and it is their act in accordance with their belief about the law. The
“Statement of Citizenship” is merely following the instructions that were outlined in Title 26 CFR
§ 1.1441-5, see Exhibit C attached.

40, Rowe alleges in paragraph 54 of her declaration:

As part of the scheme, SAPF falsely advises cusiomers that employers cannot

legally withhold employment taxes after the “Affidavit of Revocation” and

“Statement of Citizenship” are filed.

Neither I nor SAPF advise anyone what they or anyone else can or cannot do, we merely
cite what the written law says.

41.  Rowe alleges in paragraph 55 of her declaration:

As part of the scheme, SAPF falsely advises customers that they “cannot file an

IRS Form W-4 with an employer, or any other IRS or state income tax forms, once

jthey] execute” the “Affidavit of Revocation” and “Statement of Citizenship.” A

copy a letter advising an SAPF that they can no longer file income tax returns,

sent with an “Affidavit of Revocation,” “Statement of Citizenship, " and a bill for

895 for the documents is attached as Exhibit 22.

The SAPF staff may have generated the documents identified as Exhibit 22, But the correct
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statement is, that if they do file the forms, they “will invalidate the affidavit.”

42,

Rowe alleges in paragraph 56 of her declaration:
Defendants also offer to write letters to employers and draft complaints suing
emplovers who continue to withhold income and employment tax, Exhibits 23 and

24. :

Rowe’s Exhibit 23 is a letter written to an employer citing the laws in question and asking

for the employer’s tax professional to contact NWRC to discuss the matter. Exhibit 24 is not an

offer, but instructions to those members who have already requested that NWRC write their

employer on their behalf.

43,

Rowe alleges in paragraph 57 of her declaration:
Aftached as Exhibit 25 is a copy of SAPF website located at save-a-patriot.org,
stating that an SAPF member used, a “Statement of Citizenship” supplied

defendants in order to evade income tax withholding requirements.

The “Statement of Citizenship” is merely the instruction for citizens found in the internal

revenue regulations, see Exhibit C attached. Rowe’s Exhibit 25 is an article about a letter from a

member, and the member’s employer, who followed the law.

44,

Rowe alleges in paragraph 58 of her declaration:

1 have identified a number of protest letters written SAPF, which were signed by
John B. Kotmair, Jr., in which the SAPF member has purported to revoke their
Social Security number. Those letters are attached as Exhibits 26 through 27. The
letters demonsirate that these individuals failed to file income tax returns afier
revoking their Social Security number.

Neither I or SAPF staff advise anyone to do anything; it is not the policy of SAPF to advise

anyone to do anything, as shown in the attached Exhibit A.

43,

Regarding Rowe’s allegations in paragraphs 59 through 61, and her reliance on Exhibits 28

and 29, this gives evidence of nothing more than that SAPF staff and members are using the laws
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46.

47.

Rowe alleges in paragraph 63 of her declaration:

The investigation further revealed that two of defendants’ former emplovees were
enjoined by District Courts for engaging in identical conduct, those court orders
are attached as Exhibit 31 and 32.

The law and the facts in the case described in paragraph 63 have no relation to SAPF or me,
Rowe alleges in paragraph 64 of her declaration:

The arguments raised by SAPF. which state that US.-source income is not

taxable and that individuals can revoke their Social Security numbers are
addressed in a publication titled “The Truth About Frivolous Tax Arguments.”

This publication has been sent to SAPF customers as part of the letter 3175

(Exhibit 15), and is attached as Exhibit 33.

I have examined the IRS publication “THE TRUTH ABOUT FRIVOLOUS TAX

ARGUMENTS” and found that the statements of fact SAPF has expressed under its First

Amendment rights have not been addressed in full by that publication. All the statements made

about the tax laws by SAPF, are either in publications under the First Amendment, or in briefs to

the Courts, or the IRS using the laws made by Congress.

48.

Rowe alleges in paragraph 65 of her declaration:

The investigation further revealed that defendants reward customers who violate
the federal income tax laws by offering to reimburse individuals with civil
liabilities or criminal tax charges. Attached as FExhibit 34 is a copy of a bill and
statement from an SAPF customer indicating they mailed cash to another SAPF
customer as part of this scheme.

This Court recognized the lawful validity of the SAPF Membership Assistance Program in

SAPF v. U.S., CV MIG-95-935.

49.

Rowe alleges in paragraphs 66, 67 and 68 of her declaration:

Attached as Exhibit 35 is a document estimating the IRS’s costs associated with
processing frivolous filings as of June 2004.

SAPF “letters” are forwarded on behalf of its members according to U.S. statutes and

internal revenue regulations to the IRS. If these documents contain false statements about the law,
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according to the IRS’s stated Mission, the IRS is obligated to respond showing in detail how this is
a misstatement, or a misuse of the particular code section, or sections in question.
51.  Rowe alleges in paragraph 69 of her declaration:

In addition to the cost associated with processing the correspondence, a total of 638
howurs was spent on this investigation. This cost to the U.S. Treasury does not include the
time spent by IRS cowunsel attorneys in providing legal advice regarding ithis
investigation, the hours that IRS revenue agents throughout the country will have o
devote to determining SAPF's customers’ tax liability, or the hours IRS revenue officers
who will have to devote to collecting from SAPF’s customers who refuse to pay federal
income taxes based on SAPF’s, and Kotmair’s, fraudulent advice and documents.

As shown in Exhibit A, SAPF does not give anyone advice on any tax related matter.
52. In Rowe’s deposition, taken February 14, 2006, Rowe stated her job title description on
page 4, lines 4 through 7:

I'm a revenue agent, and it’s our job to assist the tax payers with compliance, if
they want us to assist, of the tax laws in -- with integrity and applving fairness.
(Emphasis added).

53. On page 14, line 9 through page 15, line 20 of Rowe’s deposition SAPF’s attorney, George
Harp, asked Rowe about the IRS referral’ and the elements of § 6700, she and DOJ attorney,

Thomas Newman answered:

O Well I mean obviously I mean 6700 does mention a few things in it that are
required elements. So vou know it refers to plans and arrangements and that kind of
thing. I mean somebody at the IRS goes through it and mokes sure that ot least those
minimal elements are present?

A Well, yes, when we develop these penaffy situations ov any investigation under
6700 there are certain elements that we look for. We look for false statements, we look
Jor knowledge of the folse statements, and we look for their cause and effect. Are they
causing a tax loss, so.

¢ Okay. And so obviously somebody at the IRS applied this to Save-A— Patriot
Feflowship andior Mr. Kotmair because a referral was done?

A Correct.

Q  Okay. And one of the things that we wanted to do or are trying to do, and entitled
to do before this thing goes o trial is to try to elicit and discover the evidence and
testimony that the government intends to use against us when we go to trial. And so I
guess my pext gquestion or two is sort of directed along those lines, with respect to Save-

* Newman has refused to supply the TRS referral document through discovery after several requests, see Exhibit D
attached. '
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A-Patriot Fellowship, what in particular were y'all claiming that they were, and it may
have been several things, were doing that was illegal and in violation of 67007

MR. NEWMAN: To be clear, there isn’t anything that anvone is claiming is illegal, that
this is a 6700 violation is a civii lowsuil.

54.  Onpage 17, line 8 through page 18, line 23 of Rowe’s deposition, SAPY’s attorney, George
Harp, asked Rowe more questions about the IRS referral:

O Ohkay. Would it be your testimony that you would be in concurrence, after your
review of the file would be in concurrence with the referral, the decision to refer?

A Based on what I saw, I don’'t know, I believe so.

QO  Okay. And can you recall and do you have knowledge of anything from the file
related to a particular instance of fraud or alleged fraud that you came across?

MR. NEWMAN: That question calls for a legal conclusion that she would have to
determine what is froud. And I don't think she’s competent to lestify as fo that

MR HARP: Okay.

MR. NEWMAN: She can testify as to what she reviewed and the procedures, but
determining whether something is or isn’t fraud, she can’t make that determination.

MR. KOTMAIR: Well, how did she bring a referral if she couldn’t determine a violation
of the law? Well, I understand, but she said she agreed with the referral --

MR. NEWMAN: I'm not answering any questions --

MR, KOTMAIR: Well, you're the one ~-

MR. NEWMAN: If vou want to ask her questions, that’s fine, but she can’t answer that
kind of guestion --

MR. KOTMAIR: Sir, you're -

MR. NEWMAN: Testifving in couri

MR. KOTMAIR: What you're saying is that JRS agents just arbitrarily without even
looking at the statute, and saying the statute was violated here, just say that's a violation
without understanding it. Is that what you're saying?

MR. NEWMAN: I'm not saying thai.

MR, KOTMAIR: Al vight, Well, that's what it appears.

According to the government, Rowe can make conclusions that the exhibits in her Declaration in
Support of the United States’ Motion for Summary Judgment are fraudulent, but when being deposed during
the discovery process she cannot testify about such conclusions.

535.  Inparagraph 2 of her declaration Rowe states:

Except where noted to the contrary, I have personal knowledge of the matiers set
forth in this Declaration, and, if called upon to testify to such matters, could do so
competently.

56.  Oun page 22, line 9 through page 23, line 19 of Rowe’s deposition SAPF’s attorney, George
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And you 're referring to your copy of?

Of the member handbook.

The member handbook from the Save-A-Patriot Fellowship?

Correct. That’s correct, page 10.

Okay. Can you read us what that line that you 've tolking about?

Okay. Code section 7701 A(16) defines the withholding agent as owe who is
required to withhold income taxes from non-resident aliens under code section
1441. And I'm going to paraphrase the code sections, 1442, 43, 44, 1443 and
1446. But 1461 was left out, which includes residents.

Q  Okay.

MR. EQOTMAIR: 1461 includes residents?

THE DEPONENT: It’s citizen, yeah, United States citizens.

MR. KOTMAIR: 1461 says citizens?

THE DEPONENT: Fes.

MR. KOTMAIR: 1see.

BY MR. HARP:

Q  Okay. Does anything eise in there strike you as being misleading?

A Well I'mean I could --

@  Probably come up with --

A We could probably argre a good deal if I went through and checked every code

section referenced, So.
Q  Okay. But nothing else just leaps out, or comes to mind or anything like that?

A No, just from a review of, vou know, the handbook.
QO  Okay. We'll go off the record for a minute.

I RO D

As shown above in paragraphs 52 and 55, Rowe states she is competent in determining non-

compliance (or violations) of the federal tax laws. I submit to this Court that § 1461 states as

follows:

57.

Liability for withheld tax.

Every person required to deduct and withhold any tax under this chapter is
hereby made liable for such tax and is hereby indemnified against the claims and
demands of any person for the amount of any payments made in accordance with
the provisions of this chapter.

The records of SAPF indicate that former member Joseph Nagy, a witness for the Plaintiff,

joined SAPF on or about August 6, 2001. Said records also show (as does his declaration) that

Joseph Nagy stopped filing federal tax returns in 1999.

58.

The records of SAPF indicate that former member Camille Nagy, a witness for the Plaintiff,

joined SAPF on or about June 6, 2003. Said records also show (as does her declaration) that

Camille Nagy stopped filing federal tax returns in 2001.
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59. I have never represented Joseph Nagy or Camille Nagy before a state taxing authority, nor
had I ever claimed that [ could or would do so.

60.  Neither T nor SAPF staff has ever offered to provide services to Joseph or Camille Nagy.
nor to any other person, to assist them in reducing the amount of taxes they were required to pay.
61.  Neither 1 nor SAPF staff file lawsnits before the Executive Office for Immigrati(;n Review,
Office of the Chief Administrative Hearing Officer (“OCAHO”), nor do we assist anyone in filing
any such actions. Neither I nor SAPF have assisted anyone in over eight years in any such filings;

nor do we have any intention to do so in the future.
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I hereby declare that the foregoing is correct and true to the best of my knowledge, information
and belief.

Dated this 7" day of July, 2006.

/4 B Y e

John B. Kotmair, JL
P.O.Box 91
Westminster, Md. 21158
410-857-4441

Subscribed and swom to before me, a Notary Public, of the State of Maryland, County of Carroll, this
7" day of July, 2006, that the above named person did appear before me and was identified to be the

person execufing this document.

7 ﬂjj :
My Commission Expires On: M é_, o . 9&’@?



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYT.AND

UNITED STATES OF AMERICA,
Plaintiff,

Civil No. WMNOSCV1297

V.

- JOHN BAPTIST KOTMAIR, IR,
ei al., :

T T S i S S S

Drefendants.

AFFIDAVIT OF JOHN EDWIN DEATON

I, John Edwin Deaton, do hereby declare as follows:

i. i awn a citizen of the State of Texas, and above legal age.
2. 1ama member and Independent Representative of the Save-A-Patriot

Fellowship an unincorporated organization domiciied tn Westminster,
Marviand.

That on the date shown thereon I executed the attached Independent
Representative Policy Agreement.

I hereby declare that the foregoing is correct and true to the best of my
knowledse, information and belief.

Dated ihis ; 7 day of June, 2006

Exhibit A



;@m: :b-c?o("' N

Tohn BEdwin Deaton

Subseribed  and  swors W before e, n Nowary  Pubiie, of e Stme  of
’ Y

Te >XAS . Coumy of JlapplS . this

. F day of dune, 2066, ihat the above named person did appear before me and was

wienkified w be the person eagcuting s document,

d Pubﬁc '

MOHAMMAD AZHAR BAQA
MARCH 31, 2008




The Save-A-Patriot Fellowship

Office of the National Representative » 12 Carroll Street, Suite 1787, Westminster MD 21157
Voice/Fax (801) 715-0528 » E-mail irsap@home.com

Dear Fellow Member:

Congratulations on having passed the Independent Representative Preliminary Certifying Examination.
May you experience the deepest rewards in joining with hundreds of other Independent Representatives
nationwide, bearing the gift of truth to your fHends and nejghbors, To maintain the accuracy and integrity
that are the hallmarks of the Save-A-Patriot Fellowshtp, this IR Policy Agreement contains policies,
procedures, and provisions which it is imperative that every Independent Representative understand.

Please read this IR Policy Agreement carefilly and do not sign this agreement unless you fully understand
and agree with all of the policies, procedures and provisions contained within.

NOTICE: Mail (do NOT fax) this original, signed TR Policy Agreement to:
Ed Akehurst, IR Services, 2633 Monkton Ronad, Suite B, Monkton, MD 21111,

IR Name, Address, Phone (initial in all indicated spaces and sign at end)

Full Name Dol Cdugin TDeatma

Mailing Address / éz (S8 Kieth- Ma e R (wof /ﬂ;’;?'(’ > v

City/ Town __ Y\ tufba~ State T A~ zio 77O PS5 ST
DayPhone__F[2- 549 ~ (4 G€ Eve?hon{ ?'u?vv\—{\ DFN g E-CEOFS

Important Notice --If you have any questions pertaining to any of the sections below, they are to be directed to your
Mentor IR. If unable to answer your question{s), your Mentor IR is to forward your question(s) in writing to the Office of the
National Representative via mail, fax or e-mail. The reply 1o your questions will then be returned to your Mentor IR for
forwarding to you, thereby informing and enlightening both of you, If this person is no longer available, please send your questions
to the Office of the National Representative yourself, stating who your Mentor TR was and why s/he is no longer available to you.
If you enrolled yourself directly through Fellowship headquarters and have not been assigned a Mentor IR, please state so and you
wiil be assigned a new Mentor IR. If you have a particular Mentor IR in mind, please also state so. Please remember that the more
congcise and informative you are in your communications, the better able we are to assist you.

* &

1) Ind ependent Representativ €8—-Independent Representatives, henceforth referred to as [R's, are those members
who have been recommended by another IR or by someone at SAPF HQ) to hold that position. Furthermore, they have passed
the TR Preliminary Certifying Examination administered by the Office of the National Representative. By signing this TR Policy
Aptreerent, any potential IR acknowledges that s/he has mat these requirements and is entitled to hold the position of
Independent Representative. It is understood that the SOLE purpose of an IR is to assist a potential member in making an

__ EDUCATED decision about joining the Fellowship. Technically, once 2 member has joingd the Fellowship, the IR no Tonger
has a reason to even communicate with that member. However, there are many reasons why a relationship may continue after
2 member has been enroiled. It is imperative, therefore, that any fiture communications between the member and the IR be
restricted to the information set forth by the Fellowship, whenever and wherever possible, when discussing the tax laws. By his
or her signature, an IR agrees to uphold this policy to the best of his or her ability. IR's are independent contractors, working
in their own capacity, and are not employees, agents, pariners, joint venturers or representatives of the Save-A-Patriot
Fellowship headquarters staff or of their Mentor IR, nor are they authotized to act on behalf of or to legally bind the Save-A-
Patriot Fellowship, its staff or members, or other persons, nor will the Fellowship be held responsible for any
misrepresentations and/or criminal acts committed by any TR. The Feltowship will assist anyone damaged due to a eriminal act
committed by an TR in prosecuting that particular IR io the fullest extent of the law,

Initial
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2) Un-taxing? De-taXing?-—uUnder no circumstances are IR's or staff members permitted to refer to Fellowship
assistance ag "un-taxing" or "de-taxing” or any other similar phrase. The phrase itself carries with it the connotation that
something is being done to cancel or nullify an existing legal requirement. Obviously, if the individual is contending they are
not the subject of the law and have no legal requirement to file a retum or pay a tax then there is no existing legal requirement
to "un-do”. More succinctly, it is the law that imposes a tax, If the law imposes a tax, then it is incumbent upon those who are
subject 10 the law to comply Wit /s provisions (1.6, file the return and pay the tax), If the law does not impose a tax on a
specific object, subject, or activity then there is nothing to "un-tax". If an IR représents Fellowship services as a process of un-
taxing, then this could be construed to imply that the Fellowship is somehow able to cancel 2 statutory taxing provision. That '
is not the case, therefore IR's must refrain from using the term. MOTE: previous signatures on tax returns do create a /Y
“presumption" that a statutery requirement exists, however presumptions are not statutes and may be rebutted - actual legal | /
requirements cannot. Therefore, if anything is to be un-done it is the presumption and not a taxing statute! Semantics are the |

fine line between being correct and being incorrect, Any IR found in violation of this policy will be terminated immediately. d

Initial he. remored fyorm DA
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3) The Fellowship Does Not Remove Liens Or Levies - Nor Does It Abate/. = < #oet! f 5

A {10 10
Assessments——Since the Fellowship does not execute liens or levies or make assessments it is impossible for the had s

Fellowship to remove them. Only the TRS can undo what the IRS has done. Fellowship caseworkers and paralegals assist
members in developing cases and can provide the facts and the evidenc that will allow a member to seek administrative and

judicial remedy. It cannot guarantee that any given agency of government or court will adhere to or enforce the law, or that

appeals will be unnecessary. IR's may explain that the Fellowship assists members in administrative and legal actions to remove

liens and levies or 1o prepare a proper request for abatement, but under no circumstances will an IR suggest or imply that the
Fellowship will remove liens or levies. Any TR found in violation of this policy will be terminated immediately.

1

Initial

4) The Fellowship Cannot Stop IRS Collection A ctivity—o0nly a Court can stay such action, and even
then only under the bankruptcy laws, The Fellowship paralegal department is intimately familiar with the available remedies for
accomplishing a stay of collection until such time as quiet title may be affected. IR's can explain that the Fellowship assists
members in secking such remedy, but under no circumstances will an TR suggest or imply that the Feltowship will stop the
collection. Agy IR found in violation of this policy will be terminated immediately,

Initial

§) The Fellowship Does Not Determine Whether Any Given Person Has A

Requirement To File A Return Or A Liability To Pay A Tax—The individual in question s the
onfy one who can make that decision. An IR can show the law and explain the limited application of the law but legal decisions.
_aust be left to the individual, Under no circumstances will IR's give legal advice or “consult” with members or prospective
members. TR found in violation of this policy will be terminated iramediately.

Initial }

6) UnderNo Circumstances Will An IR Answer A Member's Questions Pertaining To
Specific Technical Procedures Of The Various Departments Of The Fellowship—The

procedures performed by the Fellowship on behalf of members are very technical and exact, They are also continualty updated.
The IR does not have the need, nor does the Fellowship have the time and ability to keep all IR's updated on these procedures
and changes.Any IR found in viclation of this policy will be terminated immediately.

Initial
7) Under No Circumstances Will IR's Call Prospective Members "Collect” To Solicit

Membership—>Most people consider such tactics rude. If an IR cannot exercise common sense it is doubtfil that he or
she is capable of agcurately representing the Fellowship. Any IR found in violation of this policy will be terminated

immediately. AT P! thy the Foe
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3) Submitting A W-4 "Exempt" Is Not The Proper Way For A U.S. Citizen Or
Resident Alien To Claim That S/He Is "Not Subject To Withholding"—under no

circumstances will an IR tell a prospective member ar any other member to file a W-4 "exempt” or 2 W-4 with a large number
of deductions on it, Any IR found in violation of this policy will be terminated immediately.

e e

Tnitial ‘ S TN e
9) The Fellowship Does Not Prupagaté Rumor Or Untested Theq;ie?About The

Law—=Such theories are damaging to effective legal action. All succéssful action centers around due process arguments and
the assertion of legally sound and correct principles. Even more importantly, a successful action depends upon relevant facts.
A list of the more prominent incorrect theories and/or irrelevant arguments follow. If, for any reason, an IR does not

7 understand the Fellowship’s position pertaining to the items listed, s/he is to call his or her mentor Independent Representative

as soon as possible. Any IR found teaching or promoting any of the following unsubstantiated rumors, untested theories or
erroneous arguments is subject to immediate termination:

Initial

91 TIncome tax is V()luntal'y—Under no circumstance will an IR suggest or imply that the income tax is
"voluntary”. If the IR does not understand why the income tax is mandatory or the distinction as it would relate to the concept of

limited application of the faw, sthe should call the SAPF National Representative for an explanation. Any TR found in violation of
this policy will be terminated immediately,

Initial

9.2 U.C.C. argument—Most of the misinformation surrounding the U.C.C. arguments stems from the erroneous
belief that Social Security and/or the Form 1040 are a coutract. These arguments are totally incorrect, Furthermore, for the
purpase of the administration of the income tax Taws this argument is fTrelevant. Undéf io citournstance will an IR suggest or imply
that the U.C.C. in any way imposes jurisdiction for the purpose of administering the internal revenue Jaws. If the IR does nat
understand why s/he should call the SBAPF National Representative for an explanation. Any IR found to be in violation of this
policy will immediately ferminated.

Initial

9.3 The 16th Amendment was never ratified—The evidence is indeed overwhelmming that the 16th
Amendment to the Constitution was never ratified. However, the Supreme Court ruled in Brushaber v. Union Pacific Railroad and
in Stanton v. Baltic Mining that the 16th Amendment conferred *no new power of taxation” and that the income tax remained an
indirect tax in the form of an excise. Since the individual income tax is limited in application to foreign entities and/or U.8. citizens
living and working abroad, any revelation conceming its non-ratification is irrelevant except for revealing to the uninformed person
the extent to which the bureaucracy will go to force its agenda down the throats of an unsuspecting public. We do not discount the
value of propagating such information. However, the non-ratification of the amendment has NG bearing on the actual application
of the tax and whether or not someone is the subject of the law. The act of disseminating the information can actually serve to
confuse partially educated individuals, and since we have no way of determining whether any given IR is able to articulate the
information in terms that can be understood by the average prospective member, we strongly suggest that IR's refrain from
advancing this information. Considering the level of understanding of the average person, and his or her ahility to articulate what
knowledge he or she has absorbed, we feel that, at the present time, it is in the best interest of the Fellowship to avoid making the
ratification or non-ratification of the 16th Amendment a "factual” issue which may be misconstrued by any number of parties and
which may incorrectly "encourage” or “justify" an individual's belief. Any IR found to be in violation of this policy will immediately
terminated.

Initial é ;D

9.4 The IRS is a Delaware corporation—rhis argument is incorrect. It is improperly advanced by
individuals wha came into possession of the charter of a corporation known as the "Internal Revenue Tax And Audit Service." At
that time the IRS was known as the "Bureau of Internal Revenue." There is no connection whatsoever between the two. The
former was merely a business (simiiar/to H & R Block) started by several certified public accountants for the purpose of selling

/
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assistance to taxpayers. Under no circumstance will an IR suggest or imply that the RS is a Delaware corporation. Any IR, found
in violation of this policy will be terminated immiediately.

Initiat % )
9.5 Non-Resident Alien Status—ir everyone understood the scheme of Federal taxation, this argument would

NEVER have been raised. Any IR not understanding the issue of non-resident aliens and bow Title 26 applies to them should
contact SAPF HQ asap! Under no circumstance will an IR, suggest or imply that someone should claim to be a non-resident afien in
order to assert their rights under the law. Any IR found in violation of this policy will be terminated immediately.

Initial \

9.6 Zip Codes and Postal ZﬂneHsmg a zip code does NOT, as many contend, create an adhesion comtract
between the user and the federal government. Under no circumstance will an IR suggest or imply that using a zip code creates

federal jurisdiction over the user. Any IR found in violation of this policy will be terminated tmmediately.
Initial ‘

9.7 Fourteenth Amendment Citizens—Every person for whom the 14th Amendment was originaily written
is long since DEAD! However, the 14th still confirms "equal protection under the law” which means the citizens of Washington,
D.C. and government enclaves have the same constitutionally protected rights as every other Citizen or resident alien in this
country. Any IR not understanding this issue is to contact SAPF HQ for an explanation. Under no circumstance wili an IR suggoest
or imply that the 14th Amendment created any Federal jurisdiction abave and beyond that enumerated in the Constitution itself

Any IR found in violatipn of this policy will be terminated immediately.
Initial % >

98 The Emergeucy War Powers Act—This Act did NOT, through executive orders, grant the President
powers above and beyond the enumerated, fimited authority given him under the Constitution. Any IR not understanding this issue
is to contact SAPF HQ) for an explanation. Under no circumstance will an IR suggest or imply that the Emergency War Powers Act
gave the President any powers above and beyond that enumerated in the Constitution. Any IR found in violation of this policy will
be terminated immediately. o

Initial

9.9 The Buck Act—This Act did NOT create a "shadow government” or expand jurisdiction over the citizens and
resident aliens of the United States of America. Any IR not understanding this issue is to contact SAPF HQ for an explanation.
Under no circumstance will an IR suggest or imply that the Buck Act created any "shadow government" or federal jurisdiction

above and beyond that enumerated in the Constitution itself, Any IR found in violation of this policy will be terminated
immediately,

Initial

910 TreatieS——Lany Becraft, attorney, has done exhaustive research in the field of treaties written under the aunthority of
the Constitution of the United States of America. It is true that the U.S. government has the power to write treaties with foreign

countries, however, the jurisdiction pertaining to those treaties applies only to the personal and/or business affairs of the foreigners ..
.in this country and/or the U.S. Citizens in the country with Which the reaty was written. Any IR not understanding this issue is to

contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that treaties written between the United
States of America and any foreign country created any “shadow government" or federal jurisdiction above and beyond that
enumer’gted in the Cpnstitution itself, Any ) fo;md in violation N?,f ﬂﬁ’s policy will be terminated immediately.
e i :

9.11 Returns and Forms—riling 1040xs, © Returns, W-8's, W-4's with large deductions, etc. are NOT proper
methods for dealing with filing requirements. These methods have led many into situations whereé no one, not even the Fellowship,
can help them. Any IR not understanding the problematic nature of filing any of these returns or forms is to contact SAPF HQ for
an explanation. Under no circumstance will an [R suggest filing any government issued form in an improper manner. Any IR found
in violation of this policy p@%e terminated immediately. 17"?( A }.) g 7
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9.12 Common Law and Common Law Courts—Tere is no FEDERAL COMMON LAW! Cormon law
is property law which is applied within the STATE in which a particular property issue arises. Once again, it is STATE law, NOT
FEDERAL law. The "Common Law Courts" that are being conducted around the country are not authorized and proper under the
Constitution. Most everyone involved with these "courts" is attempting to bring State law into a Federal jurisdiction matter, IT
DOESN'T WORK THAT WAY!!! The proponents of these "courts” are routinely going against the judicial structure that is one of
the comerstones of our country, The Fellowship understands the frustration the American public feels about the conduct in our
Federal courts today, however, the so-called "Common Law Court" is NOT the proper arena to make the legal changes needed.
Any IR not understanding the issues surrounding the so-called "Common Law" is to contact SAPF HQ for an explanation. Under
no circumstance will an TR suggest or imply that "Common Law" or a "Common Law Court” has any bearing on Federal taxing
issues whatsoever, IR. found in violation of this policy will be terminated immediatety.

Initial _ o
a0
9.13 Non-Statutory Abatements—This "silver-bullet" came about bised on decisions in "Common Lew Courts”
)£G y g( Sce item #9 11). The name of the process itself raises suspicions. Any IR not understanding the problematic nature of filing any of
“#” these returns or forms is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the Non-

Statutory Abatement is a proper method to abate an alleged tax liability. Any TR found in violation of this policy will be terminated
immediately. '

Initial

9.14 Executive Orders—Executive Orders apply to the executive branch of government only and DO NOT apply to
citizens and/or resident-aliens! Any IR not understanding Executive Orders is to contact SAPF HQ) for an explanation. Under no
circumstance will an JR suggest or imply that Executive Orders incur any Federal jurisdiction above and beyond that enumerated in

the Constitution. Any IR found in violation of this policy will be terminated immediately.

Initial %g p) !
#ry) /,;‘*"J ]

L
9.15 Gold Fringe Around The Flag———:rhe notion that because an Ameridan flag hag a gold fringe around it
indicates that one is under admiralty-law jurisdiction in a courtroom is ludicrous. The ﬁinge'is decoration only. Any IR not
understanding this issue is to contact SAPF HQ} for an explanation. Under no circumstance wiil an IR suggest or imply that the
gold fringe around an American flag in a courtroom created any federal jurisdiction above and beyond that enumerated in the
Constitution itself. Any IR found in violation of this policy will be terminated immediately.

Initial

9.16 "Common Law" Certified Money Orders & Treasury Warrants—Commonly referred
to as CMO'S and TW's, this method of discharging debt is another example of the frustration that people are experiencing with
regards to being deceived by our government over money issues. Once again, the only way this method "appears” to work is

LT ¢ {2~ through a "Common Law Court" decision (see item #9.11). Any IR not understanding this issue is to contact SAPF HQ for an
explanation. Under no circumstance will an IR suggest or imply that "Common Law" Certified Money Orders and/or Treasury

Warrants are proper methods for discharging debt. Any IR found in violation of this policy will be terminated immediately.
Enitial '

9,17 IMF "Silver Bllllet"-—Although the decoding of the Individual Master File can produce some significant
information for a court case, it is not the "silver bullet” or "end-all" method for building a solid defense. Under no circumstance will
an IR suggest or imply that decoding one's IMF is a "sitver bullet" method for building a solid defense in Court. Any IR found in

violation of this policy will be terminated immediately.
Initial
Besides the codmmon misconceptions outlined above, IR's will not extend their membership marketing activities beyond

the information contained within these resources. Any IR found in violation of this policy will be terminated immediately.

Initial
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10) IR's May Not Reproduce Or Sell Fellowship Tapes, "Vehicles”, Publications, Or
Similar Items Competing With The Feliowship—

These items are costly to develop and the funds generated from the sale of these items support the Fellowship's activities
and help cover expenses. The unauthorized reproduction or sale of any Fellowship publication, tape or vehicle deprives the
Fellowship of needed funds. Furthermore, these items are updated andfor improved as needed. Outdated material may cause
neediess problems for everyone involved. This especially applies to any instructions for implementing Fellowship vehicles and any
follow-up correspondence. Therefore, under no circumstances will an IR reproduce, sell or otherwise supply these items, or like
items, in part or in whole, to anyone. Any IR found in violation of this policy will be terminated 1mmed1ate]y

! X wns undo 'T‘Lue_ [ ™ RSJ’[OL\ cou/{ P dla
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11) IR's May Not Record National Conference Calls— a W"gf as (o as L

Due to the "live" nature of these calls, editing is usually required to ensure that tEs%tapes to the degree possible, meet
with SAPF standards for accuracy and quality. An unedited tape in the hands of an uneducated or newly informed person could
possibly be detrimental to our efforts. Any IR found in violation of this policy will be terminated immediately.

Initial

12) Use Of Logos And Fellowship Name—

-

. _‘l "‘-'f\ -~
IR's are required to use the title "Independent Representative™ in any and all communications when marketing and/or
presenting SAPF material in their capacity 85 an IR. The minuteman logo int confunction with the name "Save~-A-Patriot” or "Save-
A-Patriot Fellowship" alone is restricted for the use of SAPF HQ. Any IR found in violation of this policy will be terminated
immediately.

Initial
13) IR's In The Vicinity Of Our Westminster, Maryland Headqual_jters May Hot L7
"Spot Recruit” Attendees At Fellowship Meetings— Bl A j :’1;‘ ”

Enrolling is limited to prospective members who have been invited to the meeting by the IR. Any IR found in violation of

this policy will be termigated immediately.
Initial £KE

14) 1IR's May Not Charge Any Fees Above And/or In Addition To Thaose ()f The
Fellowship Fee Schedule— : o

dod ot d Priidase T okopg Lol
An IR is prohibited from representing a fee for memb_gtship or adding fees for similar or additional services in excess of
the present SAPF membership fee schedule. Only the current fees for membership and membership services will be discussed at the

time of enrolling any new member. Any independent representative found in violation of this policy will be terminated immediately,

}
Tnitial D iy - . |
g e I IR ) B I

15) Membership Fees— = .

J
R
\._

IR's will promote, advertise, and accept only 675 FRNs for "Full" Memberships and 350 FRNs for "Limited"
Memberships pursuant to the SAPF Program Agreement. No discounts, "deals," or special incentives will be offered to potential
members with the exception of the deferment of full payment under the SAPF Installment Agreement. No IR will attempt to

undercut or compete with another IR on the issue of price pertammg to membership. Any IR found in violation of these policies
will be terminated immediately.

Tnitial JSL
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16) IR's Must Forward Al Membership Applications Themselves Via Certified Mail,
Return Receipt Requested To—

Save-A-Patriot Fellowship, P.O. Box 91 Westminster, MD 21158-0091

The IR must personally process and sign the paperwork for the initial memhersth of a prospective member and send it
directly to SAPF HQ via certified mail. By sending a new member apphcahon via certified mail the TR will know the exact day on
which it is received at HQ and can estimate more accurately when processing will be complete for the benefit of the new member.
Certified mail also ensures that the applicant’s funds are received, Regardless of the commission withheld by the IR, the filll fee for

e membersh:p enrojlment is to be printed on the application in the 2 applicable space(s). Any IR who does not personally and correctly

T

>

process the paperwork Zl be ineligible to receive commissions on that particular membership.

Inttial

e

17) New Member's Application—

An IR will inform each newly enrvolled Member that:
1. The Member's ORIGINAL application for membership with their Membership ID number inscribed will be retumed
to them via mail once it has been processed;

2, The Member does NOT have to wait for this Membership ID number and may immediately access any needed
Fellowship service in the meantims,

3. The Member will be included in the monthly Member Assistance Payment assessments once their Membership ID
number has been assigned,

Initial
18) Imitial Contact With SAPF HQ For Membér Services—ir's will inform new members that

SAPF HQ does NOT initiate any service or process any orders without the express consent of the member. For example, IR's must
explain that the Fellowship does NOT automatically send a new member an affidavit of revocation and rescission. Only the new

member can initiate coj:tgrith SAPF HQ. Any IR found in violation of this policy will be terminated immediately.
Initial :

(:J"‘(

19)  Enrollment Commissions—when enrolling individual Fult and Limited members into the Fellowship
(exc]uswe of commissions available under the optional TAX FREEDOM 101 marketmg syster) the following TR commission
structure i3 in effect as of November 5, 1997 and all previously existing commission structures are canceled. An IR must be current
with all financial obligations both to the Fellowship and to his or her Mentor IR in order to remain eligible to receive enrollment
commissions. No commission is paid on the enrollment of a Co-Membership. i ey
(RTINS RS 0TS A TR SO
Enrcllment commissions will be paid as follows: o 2 s
Enrollment of a Full Member—400 FRN's retained by the enrolting IR; 250 FRN's forwarded to SAPF HQ;

Enrollment of a Limited Member—200 FRN's retained by the enrolling TR; 125 FRN's forwarded to SAPF HQ.

Initial Mentoring Fees

Each IR is responsible to pay a total of 500 FRNs in mentorship fees to his or her Mentor IR out of initial enrollments
obtained at the rate of 100 FRNs per Full Membership enrollment obtained and 50 FRNs per Limited membership enrollment
obtained until the fill 500 FRN total has been tendered to the Mentor IR,

If you do not know who your Mentor IR is, or if your enrolling IR is no longer a Member or an IR in good standing, or if
you enrolled yourself through direct contact with HQ, call the National Representative and a Mentor IR will be assigned to you.

Initial

20) Non-Cancellation As An I'R—Once as IR has distinguished him/herself as having achieved the status of
certified Independent Representative for The Save-A-Patriot Feflowship and unless terminated as an IR for cause as outlined herein
or no longer a Member in.good standing, s/e will be considered to be an IR in good standing for life and can NEVER lose the
status of IR for lack of “production" (enraliment of Members), however an TR who fails to obtain a single enrollment within any six
(6} month period may bg asked to re-certify. . e ""."\NC >
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21) Certificate Of Achievement— Each and every IR for SAPF will carry and display either i€ original or a
copy of thefr Certificate Of Achievement when enrolling a new member. This certificate confirms that the enrolling IR is an IR in

good standing with the Fellowship and is authorized to handle the initial processing of any paperwork and/or funds pertaining to
that person's enrcilment.

Initial

22) Policy Agreement C hanges—* IR's understand this Policy Agreement may change without notice. However,
SAPF HQ will attempt to maintain the policies contained herein as long as possible and avoid changes for light and transient

reasons, e da, fo—f’fj e.q, bj 1‘[\8 i
Tritial & | Jef J N4 reod this

23) Binding Agreement—-—Any IR who has questions pertaining to anything in this policy agreement is to call the
National Representative or SAPF HQ for any further explanations and answers. It is very important to understand every provision
in this agreement. Once signed, this agreement is binding, :

Initial

24y 1R Status Request—The National Representative reserves the right to refuse to certify any IR who has
completed the Certifying Examination and fails to fill out and return this signed agreement within fourteen (14} days of receipt.

initial %5 2

25) Membership Solicitation YVia Marketing/Advertising In Print And Electronic

Media And On The Internet—when conducting marketing and advertising activities directed towards

either the enroliment of members or the sale of various materials - whether created by the Fellowship or by the individual

IR - whether in the form of print media, including but not limited to commercial advertisements, personal correspondence,

flyers, business cards, brochures and other marketing materials; or in the form of electronic media, including but not

limited to facsimile transmissions of the above to include "“fax broadcasting" and "fax-on-demand" services; or located on
one or more sites on the Internet World Wide Web or linked to one or more web pages Jocated on another site on the

Internet World Wide Web, or in e-mail messages or files attached thereto and transmitted across the Internet, an TR is

prohibifed:

A.) From directly soliciting membership in the Save-A-Patriot Fellowship (the IR may explain that SAPF is membership
based and may explain the benefits and services available to members, but may not overtly solicit membership — when a prospective
member inquires as to how s/he may become a member, the IR may then respond with suitable materials, including a Fellowship
Main Program Agreement),

B.) From directly or indirectly promoting, selling or enrolling for other like associations, organizations or fellowships, and,

C.) From using provocative or sensational language which might entice a prospective member to join the Fellowship based
upon false or unrealistic expectations.

Any questions pertaining 1o this policy are to be directed to the National Representative. Any IR found in violation of this
policy will be terminated immediately.

Initial

Sign and eliter your Member ID No. below. If none has yet been assigned, enter the date you applied for membership.
(NOTE: When requested to enter your “TR ID No.” in the space provided on the Fellowship Nain Program Agreement
(membership application) enter your Member ID No. There is no separate TR ID No.)

As evidenced by my initials above and by my signature below, I certify that 1 have carefully read and thoroughly
understand this entire Independent Representative Policy Agreement and agree to faithfully abide by the policies, procedures, and

pravisions contained herein. %
e/
Signature M — 5{:;2? AL Date Signed ___ 2 / o/ //9 {

Member ID Numbera C? 0 / q

TR Palicv Aoreamant - Pave 8 nf R



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

v. ) Civil No. WMNO05CV1297

)

JOHN BAPTIST KOTMAIR, JR., )
et al., )
Defendants. )

AFFIDAVIT OF GEORGE U. SCHAFFER

I, George U. Schaffer, do hereby declare as follows:

1. I am a citizen of the State of Maryland, and above legal age.

2. I am a member and Independent Representative of the Save-A-Patriot
Fellowship an unincorporated organization domiciled in Westminster,
Maryland.

3. That on the date shown thereon [ executed the attached Independent
Representative Policy Agreement.

I hereby declare that the foregoing is correct and true to the best of my
knowledge, information and belief.

Dated this 2¢ g.day of June, 2006

/WCMWZ/&A

George U. Schaffer




Subscribed and sworn _io before me, a Notary Public, of the State of
: L ;
/:.(,,,.M L :.-1,/ . County of / g il S . this

A day of June, 2006, that the above named person did appear before me and was

identified to be the pcrson ¢xecuting this document.

gy

My Commission Expires On: / /Q% / /c 5T




The Save-A-Patriot Fellowship

Office of the Examination Administrator » 12 Carroll Street, Westminster MD 21157
Fax (877) 285-2104 « E-mail nationalrep@save-a-patriot.org

Dear Feliow Member:

Congratulations on having passed the Independent Representative Master Examination. May you
experience the deepest rewards in joining with hundreds of other Independent Representatives
nationwide, bearing the gift of truth to your friends and neighbors. To maintain the accuracy and integrity
that are the hallmarks of the Save-A-Patriot Fellowship, this IR Policy Agreement contains policies,
procedures, and provisions which it is imperative that every Independent Representative understand.

- Please read this IR Policy Agreement carcfully and do not sign this agreement unless you fully
understand and agree with all of the policies, procedures and provisions contained within.

NOTICE: Mail (do NOT fax) this original, signed IR Policy Agreement to:

SAPF, Office of the Examination Administrator, PO Box 91, Westminster, MD 21158,

IR Name, Address, Phone (initial in all indicated spaces and sign at end)

Full Name GEC‘ 'r“.(.HE “_ . S(-\‘ilzi F FER

oy o T 9o N0
Mailing Address _ M (7 GREGE KD

. ) o~ s R T Yy e
City/Town A\ KEVILLE State M D Zip 24733
Day Phone 301 A z4- 44 2 Eve Phone

Important Notice --if you have any questions pertaining to any of the sections below, they are to be directed in writing
to the Office of the Examination Administrator via mail, fax or e-mail. Please remember that the more concise and informative
you are in vour communications, the better able we are to assist you.

D)

)

* & ®

Independent Representatives—independent Representatives, henceforth referred to as IR's, are those
members who have been recommended by another IR or by someone at SAPF HQ to hold that position. Furthermore, they
have passed the IR Certifying Examination administered by the Office of the Examination Administrator. By signing this IR
Policy Agreement, any potential IR acknowledges that s/he has met these requirements and is entitled to hold the position of
lndependent Representative. It is understoad that the SOLE purpose of an [R is to assist a potential member in making an
EDUCATED decision about joining the Fellowship. Technically, once a member has joined the Fellowship, the IR no longer
has a reason to even communicate with that member. However, there are many rcasons why # relationship may continue after
a member has been enrolled. It is imperative, therefore, that any future communications between the member and the TR be
restricted to the information set forth by the Fellowship, whenever and wherever possible, when discussing the tax laws. By
his or her signature, an IR agrees to uphold this policy to the best of his or her ability. IR's are independent contractors,
working in their own capacity, and are not employees, agents, partners, joint venturers or representatives of the Save-A-
Patriot Fellowship headquarters staff, nor are they authorized to act on behalf of or to legally bind the Save-A-Patriot
Fellowship, its staff or members, or other persons, nor will the Fellowship be held responsible for any misrepresentations
and/or eriminal acts committed by any IR. The Fellowship will assist anyone damaged due to a criminal act committed by an
IR in prosecuting that particular [R to the fullest extent of the law.

Initial b

Un-taxing? De-taxing?—uUnder no circumstances are IR's or staff members permitted to refer to Fellowship
assistance as "un-taxing” or "de-taxing” or any other similar phrase. The phrase itself carries with it the connotation that
something is being done to cancel or nullify an existing legal requirement. Obviously, if the individual is contending they are
nat the subject of the law and have no legal requirement to file a return or pay a tax then there is no existing legal requirement
to "un-do”. More succinctly, it is the law that imposes a tax. If the law imposes a tax, then it is incumbent upon those who are

IR Policy Agreement - Page 1



3)

4)

subject to the law to comply with its provisions (i.e. file the return and pay the tax). If the law does not impose a tax on a
specific object, subject, or activity then there is nothing to "un-tax”. 1f an IR represents Fellowship services as a process of
un-taxing, then this could be construed to imply that the Fellowship is somehow able to cancel a statutory taxing provision.
That is not the case, therefore IR's must refrain from using the term. NOTE: previous signatures on tax returns do create a
"presumption” that a statutory requirement exists, however presumptions are not statutes and may be rebutted - actual legal
requirements cannot. Therefore, if anything is to be un-done it is the presumption and not a taxing statute! Semantics are the
fine line between being correct and being incorrect. Any IR found in violation of this policy will be terminated immediatety.

Initial /'j, rAA
The Fellowship Does Not Remove Liens Or Levies - Nor Does 1t Abate

Assessments—sSince the Fellowship does not execute liens or levies or make assessments it is impossible for the
Fellowship to remove them. Only the IRS can undo what the IRS has done. Fellowship caseworkers and paralegals assist
members in developing cases and can provide the facts and the evidence that will allow a member to seek administrative and
judicial remedy. It cannot guarantee that any given agency of government or court will adhere to or enforce the law, or that
appeals will be unnecessary. IR's may explain that the Fellowship assists members in administrative and legal actions to
remove liens and levies or to prepare a proper request for abatement, but under no circumstances will an IR suggest or imply
that the Fellowship will remove liens or levies. Any IR found in violation of this policy will be terminated immediately.

Initial 4‘“"“"\

The Fellowship Cannot Stop IRS Collection Activity—Only a Court can stay such action, and even
then only under the bankruptcy laws. The Fellowship paralegal department is intimately familiar with the available remedies

" _for accomplishing a stay of callection until such time as quiet title may be affected. IR's can explain that the Fellowship

5)

6)

7

8)

assists members in seeking such remedy, but under no circumstances will an IR suggest or imply that the Fellowship will
stop the collection. Any IR found in violation of this policy will be lerminated immediately.

Initial . YA

The Fellowship Does Not Determine Whether Any Given Person Has A

Requirement To File A Return Or A Liability To Pay A Tax—Tthe individual in question is the
only one who can make that decision. An IR can show the law and explain the Jimited application of the law but legal
decisions must be left to the individual. Under no circumstances will IR's give legal advice or "consult” with members or
prospective members. Any IR found in violation of this policy will be terminated immediately.

Initial .- Hhtn

Under No Circumstances Will An IR Answer A Member's Questions Pertaining To
Specific Technical Procedures Of The Various Departments Of The Fellowship—The

procedures performed by the Fellowship on behalf of members are very technical and exact. They are also continually
updated. The IR does not have the need, nor does the Fellowship have the time and ability to keep all IR's updated on these
procedures and changes. Any IR found in violation of this policy will be terminated immediately.

Initial S

Under No Circumstances Will IR's Call Prospective Members "Collect" To Solicit

Mem bership—nMost people consider such tactics rude. 1f an IR cannot exercise commen sense it is doubtful that he or
she is capable of accurately representing the Fellowship, Any IR found in violation of this policy will be terminated
immediately. ’

Initial i

Submitting A W-4 "Exempt" Is Not The Proper Way For A U.S. Citizen Or
Resident Alien To Claim That S/He Is "Not Subject To Withholding"—under no

circumstances will an IR tell a prospective member or any other member to file a W-4 "exempt” or a W-4 with a large
number of deductions on it. Any IR found in violation of this policy will be terminated immediately,

Initial Vv
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9) The Fellowship Does Not Propagate Rumor Or Untested Theories About The

Law—Such theories are damaging to effective lepal action. All successful action centers around due process arguments
and the assertion of legally sound and correct principles. Even more importantly, a successful action depends upon relevant
facts. A list of the more prominent incotrect theories and/or irrelevant arguments follow. If, for any reason, an IR does not
understand the Fellowship’s position pertaining to the items listed, s/he is to call his or her mentor Independent
Representative as soon as possible. Any IR found teaching or promoting any of the following unsubstantiated rumors,
'untested theories or erroneous arguments is subject to immediate termination:

itial A=a

2.1 Income tax is Vofllntal"mender no circumstance will an IR suggest or imply that the income tax is
"voluntary", If the IR does not understand why the income tax is mandatory or the distinction as it would relate to the concept of
limited application of the law, s/he should call the SAPF Examination Administrator for an explanation. Any IR found in
violation of this policy will be terminated immediately.

itial e

9.2 U.C.C. argument..-Most of the misinformation surrounding the U.C.C. arguments stems from the erroneous
belief that Social Security and/or the Form 1040 are a contract. These arguments are totally incorrect. Furthermore, for the
purpose of the administration of the income tax laws this argument is irrelevant, Under no circumstance will an IR suggest or
imply that the U.C.C. in any way imposes jurtsdiction for the purpose of administering the internal revenue laws, 1f the IR does
not understand why s/he should call the SAPF Examination Administrator for an explanation. Any IR found to be in violation of
this policy will immediately terminated.

Initial /YA

9.3 The 16th Amendment was never ratified—~—rhe evidence is indeed overwhelming that the 16th
Amendment to the Constitution was never ratified. However, the Supreme Court ruled in Brushaber v. Union Pacific Railroad and
in Stanton v. Baltic Mining that the 16th Amendment conferred "no new power of taxation” and that the income tax remained an
indirect tax in the form of an excise. Since the individual income tax is limited in application to foreign entities and/or 1.8,
citizens living and working abread, any revelation concerning its non-ratification is irrelevant except for revealing to the
uninformed person the extent to which the bureaucracy will go to force its agenda down the throats of an unsuspecting public. We
do not discount the value of propagating such information. However, the non-ratification of the amendment has NO bearing on
the actual application of the tax and whether or not someone is the subject of the law. The act of disseminating the information
can actually serve to confuse partially educated individuals, and since we have no way of determining whether any given IR is
able to articulate the information in terms that can be understood by the average prospective member, we strongly suggest that
IR's refrain from advancing this information. Considering the level of understanding of the average person, and his or her ability
to articulate what knowledge he or she has absorbed, we feel that, at the present time, it s in the best interest of the Feilowship to
avoid making the ratification or non-ratification of the 16th Amendment a "factual” issue which may be misconstrued by any
number of parties and which may incorrectly "encourage” or "fustify” an individual's belief, Any IR found to be in violation of
this policy will immediately terminated.

Initial /Yo

9.4 The IRS is a Delaware corporation——ﬂ‘his argument is incorrect. It is improperly advanced by
individuals who came into possession of the charter of a corporation known as the "Internal Revenue Tax And Audit Service.” At
that time the IRS was known as the "Bureau of Internal Revenue.” There is no connection whatsoever between the two, The
former was merely a business (similar to H & R Block) started by several certified public accountants for the purpose of selling
assistance to taxpayers. Under no circumstance will an IR suggest or imply that the IRS is a Delaware corporation. Any IR found
in violation of this policy will be terminated immediately.

nitial A 3AAA

9.5 Non-Resident Alien Status—ir everyone understood the scheme of Federal taxation, this argument would
NEVER have been raised. Any R not understanding the issue of non-resident aliens and how Title 26 applies 1o them should
contact SAPF HQ asap! Under no circumstance will an IR suggest or imply that someone should claim to be a non-resident alien
in order to assert their rights under the law. Any IR found in violation of this policy will be terminated immediately.
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9.6 Zip Codes and Postal ZoneS——Using a zip code does NOT, as many contend, create an adhesion contract
between the user and the federal government. Under no circumstance will an IR suggest or imply that using a zip code creates
federal jurisdiction over the user. Any IR found in viofation of this policy will be terminated immediately.

Initial  “ e

9.7 Fourteenth Amendment Citizens—Every person for whom the 14th Amendment was originatly written
is long since DEAD! However, the 14th still confirms "equal protection under the law" which means the citizens of Washington,
D.C. and government enclaves have the same constitutionally protected rights as every other Citizen or resident alien in this
country. Any IR not understanding this issue is to contact SAPF HQ for an expianation. Under no circumstance will an 1R suggest
or imply that the 14th Amendment creaied any Federal jurisdiction above and beyond that enumerated in the Constitution itself.
Any IR found in violation of this policy will be terminated immediately.

Initial .7\ AAo

9.8 The Emergency War Powers Act—This Act did NOT, through executive orders, grant the President
powers above and beyond the enumerated, limited authority given him under the Constitution. Any IR not understanding this
issue is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the Emergency War
Powers Act gave the President any powers above and beyond that enumerated in the Constitution. Any IR found in violation of
this policy will be terminated immediately.

Initial LM

9.9 The Buck Act—This Act did NOT create a "shadow government” or expand jurisdiction over the citizens and
resident aliens of the United States of America. Any IR not understanding this issue is to contact SAPF HQ for an explanation.
Under no circumstance will an IR suggest or imply that the Buck Act created any "shadow government” or federal jurisdiction
above and heyond that enumerated in the Constitution itself. Any IR found in violation of this policy will be terminated
immediately.

| )
Initial . ¥

9.10 Treaties—Larry Becraft, attorney, has done exhaustive research in the field of treaties written under the authority of
the Constitution of the United States of America. It is true that the U.S. government has the power to write treaties with foreign
countries, however, the jurisdiction pertaining to those treaties applies only to the personal and/or business affairs of the
foreigners in this couniry and/or the U.S. Citizens in the country with which the treaty was written. Any IR not understanding this
issue is to contact SAPF HQ for an explanation. Under no circumstance will an 1R suggest or imply that treaties written between
the United States of America and any foreign country created any "shadow government" or federal jurisdiction above and beyond
that enumerated in the Constitution itseif. Any IR found in violation of this policy will be terminated immediately.

Initial |/ desa

9.11 Returns and FOl’mS—-—Fiiing 1040x's, & Returns, W-8's, W-4's with large deductions, etc. are NOT proper
methods for dealing with filing requirements, These methods have led many into situations where no ohe, not even the
Fellowship, can help them. Any IR not understanding the problematic nature of filing any of these returns or forms is to contact
SAPF HQ for an explanation. Under no circumstance will an IR suggest filing any government issued form in an improper
manner. Any IR found in violation of this policy will be terminated immediatefy.

nitial __/Yra

9.12 Common Law and Common Law Cour¢s—There is no FEDERAL COMMON LAW! Common law
is property law which is applied within the STATE in which a particular property issue arises. Once again, it is STATE law, NOT
FEDERAL law. The "Common Law Couris” that are being conducted around the country are not authorized and proper under the
Constitution. Most everyone involved with these "courts” is attempting to bring State law into a Federal jurisdiction matter. IT
DOESN'T WORK THAT WAY!H The proponents of these "courts" are routinely going against the judicial structure that is one
of the cornerstones of our country. The Fellowship understands the frustration the American public feels about the conduct in our
Federal courts today, however, the so-called "Common Law Court" is NOT the proper arena to make the legal changes needed.
Any IR not understanding the issues surrounding the so-called "Common Law"” is to contact SAPF HQ for an explanation. Under
no circumstance will an IR suggest or imply that "Common Law" or a "Common Law Court” has any bearing on Federal taxing
issues whatsoever. Any IR found in viotation of this policy will be terminated immediately.
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9.13 Non-Statutory Abatements—This "sitver-bullet” came about based on decisions in "Common Law Courts"
{Sce item #9.11). The name of the process itself raises suspicions. Any IR not understanding the problematic nature of filing any
of these returns or forms is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the
Non-Statutory Abatement is & proper method Lo abate an alleged tax liability. Any IR found in violation of this policy will be
terminated immediately.

Initial Ty =

9.14 Executive Orders—Executive Orders apply i the executive branch of government only and DO NOT apply to
citizens and/or resident-aliens! Any IR not understanding Executive Orders is to contact SAPF HQ for an explanation. Under no
circumstance will an IR suggest or imply that Executive Orders incur any Federal jurisdiction above and beyond that enumerated
in the Constitution. Any IR found in violation of this policy will be terminated immediately.

L
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9.15 Gold Fringe Around The F lag——'me notion that because an American flag has a gold fringe around it
indicates that one is under admiralty-law jurisdiction in a courtroom is ludicrous. The fringe is decoration only. Any IR not
understanding this issue is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the
gold fringe around an American flag in a courtroom created any federal jurisdiction above and beyond that enumerated in the
Constitution itself Any IR found in violation of this policy will be terminated immediately.

Initial /?'3’*—"\

9.16 "Common Law" Certified Money Orders & Treasury Warrants—Commonly referred
to as CMOYS and TW's, this method of discharging debt is another example of the frustration that people are experiencing with
regards to being deceived by our government over money issues. Once again, the only way this method "appears” to work is
through a "Commeon Law Court” decision (see item #9.11). Any IR not understanding this issue is to contact SAPF HQ for an
explanation. Under no circumstance will an IR suggest or imply that "Common Law" Certified Money Orders and/or Treasury
Warrants are proper methods for discharging debt. Any IR found in violation of this policy will be terminated immediately.

Initial 7 hard o

9.17 IMPF "Silver Bullet"—aAlthough the decoding of the [ndividual Master File can produce some significant
information for a court case, it is not the "silver bullet” or "end-all” method for building a solid defense. Under no circumstance
will an IR suggest or imply that decoding one’s IMF is a "silver bullet” methed for building a solid defense in Court. Any IR
found in violation of this policy will be terminated immediately.

Initial ):P-“”*

Besides the common misconceptions outlined above, IR's will not extend their membership marketing activities beyond
the information contained within these resources. Any IR found in violation of this policy will be terminated immediately.

Initial . s

10) IR's May Not Reproduce Or Sell Fellowship Tapes, ""Vehicles'', Publications, Or
Similar Items Competing With The Fellowship—

These items are costly to develop and the funds generated from the sale of these items support the Fellowship's activities
and help cover expenses. The unauthorized reproduction or sale of any Fellowship publication, tape or vehicle deprives the
Fellowship of needed funds. Furthermore, these items are updated and/or improved as needed. Qutdated material may cause
needless problems for everyone involved. This especially applies to any instructions for implementing Fellowship vehicles and
any follow-up correspondence. Therefore, under no circumstances will an IR reproduce, sell or otherwise supply these items, or
like items, in part or in whole, to anyone. Any IR found in violation of this policy will be terminated immediately.

Initial . )’L‘M
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11) IR's May Not Record National Conference Calls—

Due to the "live" nature of these calls, editing is usually required to ensure that these tapes, to the degree possible, meet
with SAPF standards for accuracy and quality. An unedited tape in the hands of an uneducated or newly informed person could
possibly be detrimental to our efforts. Any IR found in violation of this policy will be terminated immediately.

A s
Initial A

12) Use Of Logos And Fellowship Name—

IR's are required to use the title "Independent Representative” in any and all communications when marketing and/or
presenting SAPF material in their capacity as an IR. The minuteman logo in conjunction with the name "Save-A-Patriot” or
"Save-A-Patriot Fellowship” alone is restricted for the use of SAPF HQ. Any IR found in violation of this policy will be
terminated immediately.

Initial /'\"XM
13) IR's In The Vicinity Of Our Westminster, Maryland Headquarters Méy Not
"Spot Recruit"' Attendees At Fellowship Meetings—

Enrolling is limited to prospective members who have been invited to the meeting by the IR. Any IR found in viclation
of this policy will be terminated immediately.

Initial e

14) IR's May Not Charge Any Fees Above And/or In Addition To Those Of The
Fellowship Fee Schedule—

An IR is prohibited from representing a fee for membership or adding fees for similar or additional services in excess of
the present SAPF membership fee schedule, Only the current fees for membership and membership services will be discissed at
the time of enrolling any new member. Any independent representative found in violation of this policy will be terminated
immediately.

-
Initial -~ A

15) Membership Fees— L

IR's will promote, advertise, and accept on];( 925 FRNs for Memberships pursuant to the SAPF Program Agreement. No
discounts, "deals,” or special incentives will be offered to potential members with the exception of the deferment of full payment
under the SAPF Installment Agreement. No IR will attempt to undercut or compete with another IR on the issue of price
pertaining to membership. Any IR found in violation of these policies will be terminated immediately.

Initial ;:{"’VJ

16) IR's Must Forward Al Membership Applications Themselves Via Certified Mail,
Return Receipt Requested To—

Save-A-Patriot Fellowship, P.O. Box 91 Westminster, MD 21158-0091

The IR must personally process and sign the paperwork for the initial membership of a prospective member and send it
directly to SAPF HQ via certified mail. By sending a new member application via certified mail the IR will know the exact day
on which it is received at HQ and can estimate more accurately when processing will be complete for the benefit of the new
member. Certifiad mail also ensures that the applicant's funds are received. Repardless of the commission withheld by the IR, the
full fee for membership enrollment is to be printed on the application in the applicable space(s). Any IR who does not personally
and correctly process the paperwaork will be ineligible to receive commissions on that particular membership.

Initial A
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17) New Member's Application—

An IR will inform each newly enrolled Member that:
1. The Member's ORIGINAL application for membership with their Membership [D number inscribed will be returned
to them via mail once it has been processed;
2. The Member does NOT have to wait for this Membership ID number and may immediately access any needed
Fellowship service in the meantime, )
3. The Member will be included in the monthly Member Assistance Payment assessments once their Membership D
number has been assigned.

Initial 7 Aera

18) [Initial Contact With SAPF HQ For Member Services—IR's will inform new members that
SAPF HQ does NOT initiate any service or process any orders without the express consent of the member. For example, IR’s
must explain that the Fellowship does NOT automatically send a new member an affidavit of revocation and rescission. Only the
new member can initiate contact with SAPF HQ. Any IR found in violation of this policy will be terminated immediately.

) )
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19) Enrollment Commlssmns-m%en enrolling individual members into the Fellowship, the following IR
commission structure is in effect as off'Maz 29‘“ 200[ and all previously existing LOIIII]]ISSIOI‘I structures are canceled. An IR must
be current with all financial obhgauons both to the Fellowship and1o his s or her Mentor IR m order to remain eligible to receive
enrollment commissions. No commission is paid on the enrollment of a Co-Membership. .7

Enrollment commissions will be paid as follows:
Enroliment of a Full Member — 279 FRN5 retained by the enrolling IR; 418 FRNs forwarded to SAPF HQ;
Enroliment of a Associate Member -— 40 FRNs retained by the enrolling IR; 59FRNs forwarded to SAPF H();

el
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Zﬂ) Non-Cancellation As An IR— Once as IR has distinguished him/herself as having achieved the status of
certified Independent Representative for The Save-A-Patriot Fellowship and unless terminated as an IR for cause as outlined
herein or no longer a Member in good standing, s/he will be considered to be an IR in good standing for life and can NEVER lose
the status of IR for lack of "production” (enrollment of Members), however an IR who fails to obtain a single enrollment within
any six (6) month period may be asked to re-certify.

Initial .~ i I

21) Certificate Of Achievement— Each and every IR for SAPF will carry and display cither the original or a
copy of their Certificate Of Achievement when enrolling a new member. This certificate confirms that the enrolling IR is an IR in
good standing with the Fellowship and is anthorized to handle the initial processing of any paperwork and/or funds pertaining to
that person's enrolbment,

Initial " rnn

22) Policy Agreement Changes— IR's undersiand this Policy Agreement may change without notice.
However, SAPF HQ will attempl to maintain the policies contained herein as long as possible and avoid changes for light and
transient reasons.

mitial S

23) Binding Agreement——Any IR whe has questions pertaining to anything in this policy agreement is to call the
Examination Administrator or SAPF HQ for any further explanations and answers. It is very important to understand every
proviston in this agreement. Once signed, this agreement is binding.

A
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24) IR Status Request—The Examination Administrator reserves the right to refuse to certify any IR who has
completed the Certifying Examination and fails to fill out and return this signed agreement within fourteen (14) days of receipt.

Initial . /LJ/“"A

25) Membership Solicitation Via Marketing/Advertising In Print And Electronic

Media And On The Internet——when conducting marketing and advertising activities direcied towards
either the enrollment of members or the sale of various materials - whether created by the Fellowship or by the individual
IR - whether in the form of print media, including but net limited to commercial advertisements, personal
correspondence, flyers, business cards, brochures and other marketing materials; or in the form of electronic media,
including but not limited to facsimile transmissions of the above to include "fax broadcasting” and "fax-on-demand”
services; or located on one or more sites on the Internet World Wide Web or linked to one or more web pages located on
another site on the Internet World Wide Web, or in e-mail messages or files attached thereto and transmitted across the
Internet, an IR is prohibited:
A} From directly soliciting membership in the Save-A-Patriot Fellowship (the IR may explain that SAPF is membership
based and may explain the benefits and services available to members, but may not overtly solicit membership -- when a
prospective member inquires as to how s’he may become a member, the IR may then respond with suitable materials, including a
Fellowship Main Program Agreement);
B.) From directly or indirectly promoting, selling or enrolling for other like associations, organizations or fellowships,

and,

C.) From using provocative or sensational language which might entice a prospective member to join the Fellowship
based upon false or unrealistic expectations,

Any questions pertaining to this policy are to be directed to the Examination Administrator. Any IR found in violation of
this policy will be terminated immediately.

Initial A dra.

Sign and enter your Member ID No. below, If none has yet been assigned, enter the date yon applied for membership.
(NOTE: When requested to enter your “IR 1D No.” in the space provided on the Fellowship Main Program Agreement
{membership application) enter your Member 1D No. There is no separate IR ID No.)

As evidenced by my initials above and by my signature below, I certify that | have carefully read and thoroughly
understand this entire Independent Representative Policy Agreement and agree to faithfully abide by the policies, procedures, and
provisions contained herein.

Signature ML@ U Mﬂw‘f*n Date Signed_ D 13, Zood

Member 1D Number Es'N &
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, %
V. ; Civil No. WMNO05CV1297
JOHN BAPTIST KOTMAIR, JR., ;
et al., )
Defendants. )
AFFIDAVIT OF LARRY CLAYBORNE
I, Larry Clayborne, do hereby declare as follows:
1. I am a citizen of the State of Virginia, and above legal age.
2. [ am a member and Independent Representative of the Save-A-Patriot

Fellowship an unincorporated organization domiciled in Westminster,
Maryland.
3. That on the date shown thereon I executed the attached Independent
Representative Policy Agreement.
I hereby declare that the foregoing is correct and true to the best of my
knowledge, information and belief.
Dated thlS.?—C’ day of June, 2006

Ty (Doyilime

Larry C ybome




Subscribed and sworn to before me, a Notary Public, of the State of
[/ i ér 048 , County of Q{.q, pJi-£ , this

A¢ [ day of June, 2006, that the above named person did appear before me and was

identified to be the person executing this document.

JQ ?/1'/'?/ £ A_/)uw-s’ ~

“Notary Public

My Cormmission Expires On: 2 /1;7 / W U




The Save-A-Patriot Fellowship

- Independent Representative Policy Agreement -

Dear Fellow Member,

Congratulations on passing the /ndependent Representative Certifying Examination. May you ex-
perience the deepest rewards in joining with hundreds of Independent Representatives nationwide,
bearing the gift of fruth to your friends and neighbors. To maintain the accuracy and integrity that
are the hallmarks of the Save-A-Pairiot Fellowship, this Policy Agreement contains policies, pro-
cedures, and provisions which are imperative for every Independent Representative to undérstand.
Please read this Policy Agreement carefully and do not sign this agreement unless vou fully under-
stand and agree with all of the policies, procedures and provisions coptained within.

Mail {do NOT fax) this original, signed Policy Agreement to:
Gordon Phillips, National Representative, P.O. Box 104, Medfield, Massachusetts (MA) 02052.

IR Name, Address, Phone (initial in all indicated spaces and sign at end of Page 9)

Full Name 43} LR }/ CLA'YB DA NE

Mailing Address__F> O 2o FE 2

City/Town L0 CUS 7T (FROVE State _{// zp 225 0
Day Phone @‘ﬂ‘?) R7%- 0357 Fvephone_(SYDY G772~ 0357

1) Independent Representatives

Independent Representatives, henceforth referred to as IR's, are those who have been recommended by another IR or by
someone at SAPF HQ to hold that position, Furthermore, they have passed the Certifying Examination administered by the Na-
tional Representative, By signing this Policy Agreement, any potential TR acknowledges that he/she has met these requirements
and is entitled to hold the position of Independent Representative. It is understood that the SOLE purpose of an IR is fo assist
a potential member in making an EDUCATED decision about joining the Fellowship. Technically, once someone has joined
the Fellowship, the TR no longer has a reason to even communicate with that member, However, there are many reasons why a
relationship may continue after a person has been enrolled. It is imperative, therefore, that any future communications between
the member and the IR be restricted to the information set forth by the Fellowship, whenever and wherever possible, when dis-
cussing the tax laws, By their signature, IR's agree to uphold this policy to the best of their ability. TR's are independent contrac-
tors, working in their own capacity, and are not employces, agents, partners, joint venturers or representatives of the Save-4-Pa-
triot Fellowship headquarters siaff or of their mentor. They are not anthorized to act on behalf of or to legally bind the Save-A-
Patriot Fellowship, its staff or members, or other persons, nor will the Feflowship be held responsible for any misrepresentations
and/or criminal acts committed by any IR. The Fellowship will assist anyone damaged due to a criminal act committed by an IR
in prosecuting that particular IR to the fullest extent of the law.

. Initiat
2) Un-taxing? De-taxing?

Under no circumstances are IR's or staff members permitted to refer to Fellowship assistance as "un-taxing” or "de-taxing”
or any other similar phrase. The phrase itseif carries with it the connotation that something is being done to cancel or pulfif an
existing legal requiremeni. Obviously, if the individual is contending they are not the subject of the law and have no legal re-
quirement to file a return or pay a tax then there is no existing legal requirement to "un-do”. More succinctly, it is the law that
imposzs a tax. If the law imposes a tax, then it is incumbent upon those who are subject to the law to comply with its provisions
(i.e. file the return and pay the tax). If the law does not impose a (ax on a specific object, subject, or activity then there is noth-
ing to "un-tax”. If an IR represents Fellowship services as a process of un-taxing, then this conld be construed to imply thal the
Fellowship is somehow able to cancel a statutory taxing provision. That is not the case, therefore IR's must refrain from using
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the term. NOTE: previous signaturcs on tax returns do create a "presumption” that a statutory requirement exists, however pre-
sumptions are not statutes and may be rebutted - actual legal requirements cannot. Therefore, if anything i5 1o be un-done it is
the presumption and not a taxing statute! Semantics are the fine ling between being correct and being incorrect. Any IR found in
violation of this policy will be immediately terminated.

Initiat

3) The Fellowship Does Not Remove Liens Or Levies - Nor Does It Abate Assessments

Since the Fellowship does not execute liens or levies or make assessments it is impossible for the Fellowship to remove
them. Only the IRS can undo what the IRS has done. Fellowship caseworkers and paralegals assist members in developing cases
and can provide the facts and the evidence that will allow a member to seek administrative and judicizl remedy. It cannot guar-
antee that any given agency of government or conrt will adhere to or enforce the law, or that appeals will be unnecessary. IR's
may explain that the Fellowship assists members in administrative and legal actions to remove liens and levies or to prepare a
proper request for abatement, but under no circumstances will an IR suggest or imply that the Fellowship will remove liens or
levies. IR's who do not understand the difference should contact the SAPF National Representative for an explanation. Any IR
found in violation of this policy will be immmediately terminated.

: Initial

4) The Fellowship Cannot Stop IRS Collection Activity

Only a Court can stay such action, and even then only under the bankrupicy laws. The Fellowship parategal department is
intimately familiar with the available remedies for accomplishing a stay of collection until such time as quiet title may be affect-
ed. TR's can explain that the Fellowship assists members in seeking such remedy, but under no circumstances will an IR suggest
or imply that the Fellowship will stop the collection. IR's who do not understand the difference should contact the SAPF Nation-
al Representative for an explanation. Any IR found in violation of this policy will be immediately terminated.

Initial

5) The Fellowship Does Not Determine Whether Any Given Person Has A Requirement To File A Re-
turn Or A Liability To Pay A Tax:

The individual in question is the only one who can make that decision. An IR can show someone the law and explain the
limited application of the law but legal decisions must be left to the individual. Under no circumstances will IR's give legal ad-
vice or "consult” with members or prospective members. Any IR found in violation of this policy will be immediately terminat-
ed.

Initial
6) Under No Circumstances Will An IR Answer A Member's Questions Pertaining To Specific Tech-
nical Procedures Of The Various Departments Of The Fellowship

The procedures performed by the Fetlowship on behalf of members are very technical and exact. They are also continually
updated. The IR does not have the need, nor does the Fellowship have the time and ability to keep all IR's updated on these pro-
cedures and changes. Any IR found in violation of this policy will be immediately terminated.

Initiai

7) Under No Circumstances Will IR's Call Prospective Members "Collect” To Solicit Membership

Most people consider such tactics rude. If an IR cannoet exercise commen sense it is doubtful that he or she is capable of accn-

rately representing the Fellowship and will be immediately terminated. Z g :
Initial  {

8) Submitting A W-4 "Exempt” Is Not The Proper Way For A U.S. Citizen Or Resident Alien To
Claim That S/He Is "Not Subject To Withholding"

Under no circumstances will an IR tell # prospective member or any other member to file a4 W-4 "exempt” or a W-4 with a
farge number of deductions on it. TR's who do not understand why should contact the SAPF National Representative for an ex-
planation, Any IR found in violation of this policy will be immediately terminated. :

Initial
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9 The Fellowship Does Not Propagate Rumor Or Untested Theories About The Law -

Such theories are damaging to effective legal action. All successful action centers around due process arguments and the as-
sertion of legally sound and correct principles. Even mare irapottantly, a successful action depends upon relevant facts. A list of
the more prominent incorrect theories and/or irrelevant arpuments follow. If, for any reason, an IR does not understand the Fel-
lowship’s position pertaining to the items listed, s'he is to cafl his or her mentor Independent Representative as soon as possible.
Any IR found teaching or promoting any of the following unsubstantiated rumors, vntested theories or erroneons arguments is
subject to immediate termination.

2.1 Income tax is veluntary - Under no circumstance will an IR suggest or imply that the income tax is "voluntary”. If the IR
does not understand why the income tax is mandatory or the distinction as it would relate to the concept of limited application
of the law, s/he should call the SAPF National Representative for an explanation. Any IR found in violation of this policy will be
immediately terminated. '

Initial
9.2 U.C.C. argriment - Most of the misinformation surrounding the U.C.C. arguments stems from the erroneous belief that So-
cial Security and/or the Formy 1840 are a contract. These arguments are totally incorrect. Farthermore, for the purpose of the ad-
ministration of the income tax laws this argument is irrelevani, Under no circumstance will an IR suggest or imply that the
U.C.C. in any way imposes jurisdiction for the purpose of administering the internal revenue laws. If the IR does not understand
why s/he should call the SAPF National Representative for an explanation, Any IR found to be in vielation of this policy will
immediately terminated. d‘ﬁ

Initial
9.3 The 16th Amendment was never ratified - The evidence is indeed overwhelming that the 16th Amendment to the Constitu-
tion was never ratified. However, the Supreme Court ruled in Brushaber v. Union Pacific Railroad and in Stanton v. Baltic Min-
ing that the 16th Amendment conferred "no new power of faxation” and that the income tax remained an indirect tax in the
form of an excise. Since the individual income tax is Hmited in application to foreign entities and/or U.S. citizens living and
working abroad, any revelation concerning its non-ratification is irrelevant except for revealing (o the nninformed person the
extent to which the bureaucracy will go 1o force its agenda down the throats of an unsuspecting public. We do not discount the
value of propagating such information. However, the non-ratification of the amendment has NO bearing on the actuai applica-
tion of the 1ax and whether or not someone is the subject of the law. The act of disseminating the information can actually serve
to confuse partially educated individvals, and since we have no way of determining whether any given IR is able to articulate the
information in terms that can be understood by the average prospective member, we strongly suggest that IR's refrain from ad-
vancing this infermation. Considering the level of understanding of the average person, and his or her ability to articulate wiat
knowledge he or she has absorbed, we feel that, at the present time, it is in the best interest of the Fellowship to avoid making
the ratification or non-ratification of the 16th Amendment a "factual” issue which may be misconstrued by any number of par-
tics and which may incorrectly "encourage" or "justify" an individual's belief. Any IR found 1o be in violation of this policy will
immediately terminated.

Tnitial
2.4 The IRS is ¢ Delaware corporation - This argument is incorrect. It is improperly advanced by individuals who came into
possession of the charter of a corporation known as the "Internal Revenue Tax And Audit Service.” At that time the IRS was
known as the "Bureau of Internal Revenue,” There is no connection whaisoever between the two. The former was merely 2 busi-
ness (similar to H & R Block) started by several certified public accountants for the purpose of selling assistance to taxpayers.
Under no circumstance will an IR suggest or imply that the IRS is a Delaware corporation. Any IR found in violation of this
policy wilt be immediately terminated. W

Initial
9.5 Non-resident Alien Status - If everyone understood the scheme of Federal taxation, this argument would NEVER have been
raised. Any IR not.understanding the issue of non-resident aliens and how Title 26 applies to them should contact SAPF HQ
asap/ Under no circumstance will an IR suggest or imply that someone should claim to he a non-resident alien in order o assert
their rights under the law. Any IR found in violation of this policy will b immediately terminated. !
Initiaf
9.6 Zip Codes and Postal Zones - Using a zip code does NOT, as many contend, create an adhesion contract between the user
and the federal government. Under no circumstance will an IR suggest or imply that using a zip code creates federal jupisdiction
over the user. Any IR found in violation of this policy will be immediately terminated. é

i dirinl i
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9.7 Fourteenth Amendment Citizens - Every person for whom the 14th Amendment was originally written is long since DEAD/

However, the 14th still confirms "equal protection under the law" which means the citizens of Washington, D.C. and govern-

ment enclaves have the same constitationally protected rights as every other Citizen or resident alien in this country. Any IR not

undersianding this issue is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the

{4th Amendment created any Federal jurisdiction above and beyond that enumerated in the Constitution itself. Any IR found in

violation of this policy will be immediately terminated, ) .
Initial

9.8 The Emergency War Powers Act - This Act did NOT, through executive orders, grani the President powers above and
beyond the etumerated, limited anthority given him under the Constitution. Any IR oot understanding this issue is to contact
SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the Emergency War Powers Act gave the
President any powers above and beyond that enumerated in the Constitution, Any IR found in violation of this policy will be
immediately terminated.

Initial

9.9 The Buck Act - This Act did NOT create a "shadow government” or expand jurisdiction over the citizens and resident aliens
of the United States of America. Any IR not understanding this issue is to contact SAPF H(} for an explanation. Under no cir-
cumstance will an IR suggest or imply that the Buck Act created any "shadow government” or federal jurisdiction above and
beyond that enumerated in the Constitution itself Any IR found in violation of this policy will be immediately tezllm;‘rg'ed./

Initial

9.10 Treaties - Larry Becrafi, attorney, has done exhaustive research in the field of treaties written under the authority of the
Constitution of the United States of Ainerica. It is true that the U.5. government has the power to wrile treaties with foreign
countries, however, the jurisdiction pertaining to those treaties applies only to the personal and/or business affairs of the foreign-
ers in this country and/or the U.8. Citizens in the country with which the treaty was written. Any IR not understanding this issue
is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that treaties written between the
United States of America and any foreign country created any "shadow government® or federal jurisdiction above and beyond
that enumerated in the Constitution itself. Any IR found in violation of this policy will be immediately terminated. W

Initial

9.11 Returns and Forms - Filing 1040x's, @ Returns, W-8's, W-4's with large deductions, etc. are NOT proper metheds for
dealing with filing requirements. These methods have led many into situations where no one, not even the Fellowship, can help
them. Any IR not understanding the problematic nature of filing any of these returns or forms is to contact SAPF HG for an ex-
planation. Under no circumstance will an TR suggest filing any government issued form in an improper manner. Any IR found

in vielation of this policy will be immediately terminated. 2} E @ )
Initial

9.12 Common Law and Common Law Courts - There is no FEDERAL COMMON LAW! Common law is property law which
is applied within the STATE in which a particular property issve arises. Once again, it is STATE law, NOT FEDERAL law.
The "Common Law Courts" that are being conducted around the country are not authorized and proper under the Constitution.
Most everyone involved with these "courts” is attempting to bring State law into a Federal jurisdiction matter, IT DOESN'T
WORK THAT WAY!!! The proponents of these "courts" are routinely going against the judicial structure that is one of the cor-
nerstones of our country. The Fellowship understands the frustration the American public fegls about the conduct in our Federal
courts today, however, the so-called "Common Law Court” is NOT the proper arena to make the legal changes needed. Any IR
not understanding the issues surrounding the so-called "Common Law” is to contact SAPF HQ for an explanation. Under no cir-
cumstance will an IR suggest or imply that "Common Law"” or a "Common Law Court” has any bearing on Federal taxing issues
whatsoaver. Any IR found in violation of this policy will be immediately terminated.

Initial
9.13 Non-Statutory Abatements - This "silver-bullet" came about based on decisions in "Common Law Courts” (See item
#9.11). The name of the process itself raises suspicions. Any IR not understanding the problematic nature of filing any of these
returns or forms is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the Non-Sta-
tutoty Abatement is a proper method to abate an aileged tax liability. Any TR found in violation of this policy will be immediate-
ly terminated. 2 2/:]: :

Tnitial
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9.14 Executive Orders - Executive Orders apply to the executive branch of government only and DO NOT apply to citizens

and/or resident-aliens! Any IR not understanding Executive Orders is to contact SAPF HQ for an expianation. Under no circum-

stance will an IR snggest or imply that Executive Orders incur any Federal jurisdiction above and beyond that enumerated in the

Constitution. Any IR found in violation of this policy will be immediately terminated. W
Initial

9.15 Gold Fringe around the Flag - The notion that because an American flag has a gold fringe around it indicates that one is
under admiralty-law jurisdiction in a courtroom is ludicrous. The fringe is decoration only. Any IR not understanding this issue
is to contact SAPF HQ for an explanation. Under no circumstance will an IR suggest or imply that the gold fringe around an
American flag in a courtroom created any federal jurisdiction above and beyond that enumerated in the Constitution ifself. Any

IR found in violation of this policy will be immediately terminated. .
Initial @é Z

9.16 "Common Law" Certified Money Orders & Treasury Warrants - Commonly referred to as CMO'S and TW's, this method

of discharging debt is another example of the frustration that people are experiencing with regards to being deceived by our gov-

erpupent over money issues. Once again, the only way this method "appears” to work is through a "Common Law Court" deci-

siont (ses item #9.11). Any IR not understanding this issue is to contact SAPF HOQ for an explaration. Under no circumstance

will an IR suggest or imply that "Common Law" Certified Money Orders and/or Treasury Warrants are proper methods for dis-

charging debt, Any IR found in violation of this policy will be immediately terminated, W
Initial

9.17 IMF "Silver Bullet” - Although the decoding of the Individual Master File can produce some significant information for a
court case, it is not the "silver bullet” or "end-all" method for building a solid defense. Under no circumstance will an IR suggest
or imply that decoding one's IMF is a "silver bullet" method for building a solid defense in Court. Any IR found in violation of

this policy will be immediately terminated. AA‘L/
Initial

Resides the common misconceptions owtlined above, TR's will not extend their membership marketing activities beyond the
information contained within these resources. Any IR found in violation of this policy will be immediately ternunated;

Initial

10} IR's May Not Reproduce Or Sell Fellowship Tapes, '"Vehicles", Or Publications

These items are costly to develop and the funds generated from the sale of these items support the Fellowship's activities
and help cover expenses, The unauthorized reproduction or sale of any Fellowship publication, tape or vehicle deprives the Fel-
lowship of needed funds. Furthermore, these items are updated and/or improved as needed. Ontdated material may cause need-
less problems for evervone involved. This especially applies to any instructions for implementing Fellowship vehicles and any
follow-up correspondence. Therefore, under no circumstances will an IR reproduce, sell or otherwise supply these items, in part
or whole, 1o anyone. Any IR found in violation of this policy will be immediately terminated.

Initial QZ ig

11) IR's May Not Record National Conference Calls

Due to the "live" nature of these calls, editing is usually required to ensure that these tapes, to the degree possible, meet with
SAPF standards for accuracy and quality. An unedited tape in the hands of an uneducated or newly informed person could possi-

bly be detrimental to our efforts. Any IR found in violation of this policy will be immediately ierminated. 2 g
Initial

12) Use Of Logos And Fellowship Name

IR's are required to use the title "Independent Representative” in any and all communications when marketing and/or pre-
senting SAPF material in their capacity as an IR. The minuteman logo in conjunction with the name "Save-A-Patriot" or "Save-
A-Patriot Fellowship™ alone is resiricted for the use of SAPF HQ. Any IR found in violation of this policy will be 1mmt:dlate‘ry
terminated.

Initial
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13) IR's In The Vicinity Of Our Westminster, Maryland Headquarters May Not "Spot Recruit" At-
tendees At Fellowship Meetings

Enrolling is limited to prospective members who have been invited to the meeting by the IR. Any IR found in violation of
this policy will be immediately terminated.
Initial

14) IR's May Not Enroll For Other Organizations

An IR is prohibited from selling or enrolling for any other similar association, organization or fellowship. Any questions
pertaining to this policy are 1o be directed to the National Representative. Any IR found in violation of this policy will be imme-

diately terminated. ,
N

15) IR's May Not Charge Any Fees Above And/or In Addition Te Those Of The Fellowship Fee
Schedule

An IR is prohibited from representing a fee for membership or adding fees for similar or additional services in excess of the
present SAPF membership fes schedule, Only the current fees for membership and membership services will be discussed at the
time of enrolling any new member. Any independent representative found in violation of this policy will be immediately termi-

nated. M/
Initial

16) Membership Fees

IR's will promote, advertise, and accept only 650 FRNs for "Full® Memberships and 325 FRNs for "Limited" Memberships
pursuant 1o the SAPF Program Agreement. No discounts, "deals," or special incentives will be offered to potential members with
the exception of the deferment of full payment under the SAPF Installment Agreement. No IR, will attempt to undercut or com-
pete with another TR on the issue of price pertaining to membership. Any IR found in violation of these policies will be imme-

diately terminated.
Initial

17) IR's Must Forward All Membership Applications Themselves Via Certified Mail, Return Receipt
Requested To:

Save-A-Patriot Fellowship, P.O. Box 91 Westminster, MD 21138

The IR must personally process and sign the paperwork for the initial membership of a prospective member and send it di-
rectly to SAPF HO via certified mail. By sending a new member application via certified mail the IR will know the exact day
on which it is received at HQ and can estimate more accurately when processing will be complete for the benefit of the new
member, Certified mail also ensures that the applicant's funds are received. Regardiess of the commission withheld by the IR,
the full fee for membership enroilment is to be printed on the application in the applicable space(s). Any IR who does not per-
sonally and correctly process the paperwork will be ineligible to receive commissions on that particular memhershiE.

Initial

18) New Member's Application.

An R will inform each newly enrolled Member that: :

1. The Member's ORIGINAL application for membership with their Membership TD number inscribed will be returned to
them via mail once it has been processed;

2, The Member does NOT have to wait for this Membership [D number and may immediately access any needed Fellowship
service in the meantime.

3. The Member will be included in the monthly Member Assistance Payment assessments once their Membership ID

number has been assigned.
Initial W
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19) Initial Contact With SAPF HQ For Member Services.

IR's will inform ncw members that SAPF HQ does NOT initiate any service or process any orders without the express cons-
ent of the member. For example, IR's must explain that the Fellowship does NOT automatically send a new member an affidavit
of revacation and rescission. Only the new member can initiate contaet with SAPF HOQ. Any IR found in viclation of this
policy will be immediately terminated.

Initial
20) Enroliment Commissions

The following commission stencture is in effect as of November 5, 1997, All previously existing commission structures are
canceled. An TR's must be current with all financial obligations both to the Fellowship and to his or her mentor IR in order to re-
main eligible to receive enrollment commissions. No commission is paid on the enroffment of a Co-Membership.

Enroliment commissions will be paid as follows:

Enrollment of a Full Member: 400 FRN's retained by the enrolling IR; 250 FRN's forwarded to SAPF HQ.

Enrollment of a Limited Member: 200 FRN's retained by the enrolling IR; 125 FRN's forwarded to SAPF H()

Initial Mentoring Fees

Each IR is responsible to pay a total of 500 FRNs in mentorship fees 1o his or her mentor TR out of initial enrollments ob-
tained at the rate of 100 FRNs per Full Membership enrollinent obtained and 50 FRNs per Limited membership enrcliment ob-
tained until the full 500 FRN total has been tendered to the mentor TR.

If you do not know who your mentor IR is, or if your enrolling IR is no longer a Member or an [R in good standing, or if
you enrolled yourself through direct contact with HQ, call the National Representative and a mentor TR will be assigned to you.

21} Non-Cancellation As An IR

Once you have distinguished yourself as having achieved the status of centified Independent Representative for The Save-4-
Patriot Fellowship and unless terminated as an IR for cause as outlined above or no longer a Member in good standing, you will
be cansidered to be an IR for life and can NEVER lose the status of IR for lack of "prodnction” {enrollment of Members), how-
ever an IR who is inactive for 12 months may be asked to recertify.

22) Certificate Of Achievement

Each and every IR for SAPF will carry and display either the original or a copy of their Certificate OF Achievement when
enrolling a new member. This certificate confirms that the enroiling IR is an IR in goed standing with the Fellowship and is au-
thorized to handle the initial processing of any paperwork and/or funds pertaining to that person’s enrollment.

Initial
23) Policy Agreement Changes

IR's understand this Policy Agreement may change without notice. However, SAPF H(Q) will attempt to maintain Ee policies

contained herein as long as possible and avoid changes for light and transient reasons.
Initial
24) Binding Agreement
Any IR who has questions pertaining to anything in this policy agreement is to call the National Representative or SAPF
HQ for any further explanations and answers. It is very important to understand every provision in this agreement. Once signed,

this agreement is binding. M[/
Initial _WAA/SL7

25) IR Siatus Request

The National Representative reserves the right to refuse to certify any IR who has completed the Cenifying Examination
and fails to fill out and return this signed agreement within fourteen (14) days of receipt.
Initial
As evidenced by my initials above and by my signature below, I certify that I have carefully read and thoroughly understand
this entire /ndependent Representative Policy Agreement and agree to faithfully abide by the policies, procedures, and provi-
sions contained herein. Sign and enter your Member ID No. below. If none has yet been assigned, enter the date you applied for
membership. When enrolling new members, the IR ID Neo. you will enter in the space requested on the Main Program Agree-

ment (membe% appligation) is Member 1D No. There is no other number.
Signature Date Signed / }/' Z / q 711) Number L/g 35

/
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(T. D. 2812.)
Modifying T. D. 2246 of October 1, 1915.

Central denaturing bonded warehouse not required by manufacturers using Formula
2-b in the manufacture of sulphuric ether to be used in connection with the pro-
duction of smokeless powder., '

TrREASURY DEPARTMENT,
-Orr10E oF CoMMISSIONER OF INTERNAL REVENUE,
Washington, D. C., March 22, 1918.

To collectors of internal revenue:

So much of T. D. 2246 as requires the establishment of central®
denaturing warehouses at manufacturing plants where sulphurie
other prepared from aleohol, denaturod under Formula 2-b, is used
in the manufacture of smokeless powder, is hereby rovoked. -

Heroafter manufacturers using such denatured alcohol for the
purpose stated may procure tho same from a distillory or central
denaturing warchouse wherever located.

W. H. OsBorN,

) Commassioner of Internal Revenue,
Approved:

Byron R. NewToON,
Acting Secretary of the Treasury,

(T. D. 2318.)

Income tag,

Taxability of interest from bonds and dividends on stock of domestic corporations
owned by nonresident alions, and the liabilities of nonresident alions under sec-
tion 2 of the act of Octobor 8, 1913, ‘

TrEASURY DEPARTMENT,
Orricr oF ComMIsSIONER OF INTERNAL REVENCUE,

Weshington, D. C., March 21, 1916.
To collectors of internal revenue:

Under the decision of the Supreme Court of the United States in
the caso of Brushaber v. Union Pacific Railway Co., decided January
24, 1016, it is hereby held that income aceruing to nonresident aliens
in the form of interest from the bonds and dividends on the stock of
domestic corporations is subject to the income tax imposed by the
act of October 3, 1013.

Nonresident aliens are not entitled to the specific exemption
designated in paragraph C of the income-tax law, but are linble for
the normal and additional tax upon the entire net income “fron: "all
property owned, and of every business, trade, or profession carried
on in the United States,” computed upon the basis preseribed in
the law.

The responsible heads, agents, or representatives of nonresident
aliens, who are in charge of the property owned or business carried on

_ Exhibit B
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within the United States, shall make a full and complete return of
the income therefrom on Form 1040, Tevised, and shall pay any and
all tax, normal and additional, assessed upon the income received by
them in behalf of their nonresxdent alien principals.

The person, firm, company, copartnership, corporation, joint-stock
company, or association, and insurance company in the United States,
citizen or resident-alien, in whatever capacity acting, having the
control, -receipt, disposal, or payment of fixed or determinable

.annual or periodic gains, profits, and ineome of whatever kind, to a
nonresident alien, under any contract or otherwise, which payment
shall represent income of & nonresident alien from the exercise of any
trade or profession within the United States, shall deduct and with-
hold frem such annual or periodic gains, profits, and income, regard-
less of amount, and pay to the officer of the United States Govern-
ment authorized to receive the same such sum as will be sufficient to
pay the normal tax of 1 per cent imposed by law, and shall make an
annual return on Form 1042.

The normal tax shall be withheld at the source from income ac-
crued to nonresident aliens from corporate obligations and shall be
returned and paid to the Government by debtor corporations and
withholding agents as in the case of citizens and resident aliens, but
without benefit of the specific exemption designated in paragraph C
of the law.

Form 1008, revised, claiming the benefit of such deductiona as may
be applicable to income arising within the United States and for
refund of excess tax withheld, as provided by paragraphs B and P of
the income-tax law, may be filed by nonresident aliens, their agents
or representatives, with the debtor corporation, withholding agent,
or collector of internal revenue for the district in which the withhold-
ing return is required to be made.

That part of paragra.ph E of the law which provides that “if such
person * * ¥ i3 absent from the United States, * * * the
return and application may be made for him or her by the person
required to withhold and pay the tax * * *” g held to be ap-
plicable to the return and application on Form 1008 revised, of non-
resident aliens.

A fiduciary acting in the capacity of trustee, executor, or adminis-
trator, when there is only one beneficiary and that beneficiary a

nonresident alien, shall render a return on Form 1040, revised; but

when there are two or more beneficiaries, one or all of whom are non-
resident aliens, the fiduciary shall render a return on Form 1041,
revised, and a personal return on Form 1040, revised, for each non-
resident alien beneficiary.

The liability, under the provisions of the law, to render personal
returns, on or before March 1 next succeeding the tax year, of annual

Y
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net income accrued to them from sources within the United States
- during thoe preceding calendar year, attaches to nonresident aliens
as in the case of returns required from citizens and resident sliens.
Therefore, a return on Form 1040, revised, is required except in cases
where the total tax liability has been or is to be satisfied at the source
by withholding or has been or is to be satisfied by personal return on
Form 1040, revised, rendered in their behalf. -Returns should be
rendered to the collector of internal revenue for the district-in which
a nonresident alien carries on his principal business within the United
States or, in the absence of a principal business within the United
States and in all cases of doubt, to the collector of internal revenue
at Baltimore, Md., in whose district Washington is situnted.
Nonresident aliens are held to be subject to the liabilities and re-
quirements of all administrative, special, and general provisions of
law in relation to the assessment, remission, collection, and refund
of the income tax imposed by the act of October 3, 1913, and col-
lectors of internal revenue will make collection of the tax by dis-
traint, garnishment, execution, or other appropriate process provided
by law,
So much of T. D. 1976 as relates to ownership certificate 1004,
T. D. 1977 (certificate Form 1080), T. D. 1988 (certificate Form
1060), T. D. 2017 (nontaxability of interest from bonds and dividends
on steck), T. D. 2030 (certificate Form 1071), T. D. 2162 (nontax-
ability of interest from bonds and dividends on stock) and all rulings
heretofors made which are in conflict herewith are hereby superseded
and repeealed.
This deeision will be held effective as of January 1, 19186,
W. H. Ossorn,

Commissioner of Internal Revenue.
Approved, March 30, 1916:

Byron R. NEwron,
Acting Secretary of the Treasury.

(T. D. 2314.)

Emergency revenue law—Theaters.
Revoking T. D. 2207 of February 11, 19186, relating to tax on proprietors of theaters.
TREASURY DEPARTMENT,
Orrice or CoMMISSIONER OF INTERNAL REVENUE,
Washington, D. C., March 25, 1916,
To collectors of internal revenue, revenue agents, and others concerned.:
This office, after due deliberation and full consideration, has de-
cided to revoke T. D. 2297, relating to tax imposed on proprietors
of theaters. Revenue officers in determining the tax to be due from
such parties will apply theigencral rules applicable to all internal-
revenue special-tax payers,




§1.1441-6

specified in §1.1441-1(e)(4)(ii}, regard-
less of when the certificate is obtained.

[T.D. 8734, 682 FR 53452, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, 72188, Dec.
31, 1998]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53452, Oct. 14, 1997, §1.1441-5 was revised, ef-
fective Jan. 1, 1999, By T.D. 8804, 63 FR 72183,
Dec. 31, 1898, the effectiveness of §1.1441-5
was delayed until Jan. 1, 2000. For the con-
venience of the user, the superseded text is
set forth as follows:

§1.1441-5 Claiming to be a person not sub-
ject to withholding.

~{a} Individuals. For purposes of chapter 3 of

the Code, an individual's written statement
that he or she is a citizen or resident of the
United States may be relied upon by the
payer of the income as proof that such indi-
vidual is a citizen or resident of the United
States. This statement shall be furnished to
the withholding agent in duplicate. An alien
may claim residence in the United States by
filing Form 1078 with the withholding agent
in duplicate in lieu of the above statement.

{b) Partnerships and corporations. For pur-
poses of chapter 3 of the Code a written
statement from a partnership or corporation
claiming that it is not a foreign partnership
or foreign corporation may be relied upon by
the withholding agent as proof that such
partnership or corporation is domestic. This
statement shall be furnished to the with-
holding agent in duplicate. It shall contain
the address of the taxpayer’s office or place
of business in the United States and shall be
signed by a member of the partnership or by
an officer of the corporation. The official
title of the corporate officer shall also be
given.

(c) Disposition of statement and form. The
duplicate copy of each statement and form
filed pursuant to this section shall be for-
warded with a letter of transmittal to Inter-
nal Revenue Service Center, Philadelphia,
PA 19255. The original statement shall be re-
tained by the withholding agent.

(d) Definitions. For determining whether an
alien individual is a resident of the United
States see §§301.7701(b}-1 through 301.7701(b)~
9 of this chapter. An individual with respect
to whom an election to be treated as a resi-
dent under sectlon 6013(g) is in effect is not,
in accordance with §1.1441-1, a resident for
purposes of this section. For definition of the
terms ‘‘foreign partnership” and “‘foreign
corporation’ see section 7701{(a) (4) and ()
and §301.7701-5 of this chapter. For definition
of the term *“United States” and for other
geographical definitions relating to the Con-
tinental Shelf see section 638 and §1.638-1.

{Approved by the Office of Management and
Budget under control number 1545-0795)

26 CFR Ch. | (4-1-99 Edition)

(Secs. 1441(c}{4) (80 Stat. 1553; 26 U.S5.C.
1441{c)(4)), 3401(a)(B) {80 Stat. 1554; 26 U.5.C.
3401(a)(6)}, and 7805 (6BA Stat. 917; 26 U.S.C.
7805) of the Internal Revenue Code of 1854)

[T.D. 6500, 25 FR 12076, Nov. 26, 1860, as
amended by T.D. 6908, 31 FR 16773, Dec. 31,
1966; T.D. 7277, 38 FR 12742, May 15, 1873; T.D.
7842, 47 FR 49842, Nov. 3, 1982; T.D. 7977, 49 FR
36834, Sept. 20, 1984; T.D. 8160, 52 FR 33933,
Sept. 9, 1987; T.D. 8411, 57 FR 15241, Apr. 27,
1992]

§1.1441-6 Claim of reduced with-
holding under an income tax treaty.

(a) In general The rate of with-
holding on a payment of income sub-
ject to withholding may be reduced to
the extent provided under an income
tax treaty in effect between the United
States and a foreign country. Most
benefits under income tax treaties are
to foreign persons who reside in the
treaty country. In some cases, benefits
are available under an income tax trea-
ty to U.S. citizens or U.S. residents or
to residents of a third country.

See paragraph (b)}(5) of this section
for ¢laims of benefits by U.S. persons.
If the requirements of this section are
met, the amount withheld from the
payment may be reduced at source to
account for the treaty benefit. See also
§1.1441-4(b}{(2) for rules regarding
claims of reduced rate of withholding
under an income tax treaty in the case
of compensation from personal serv-
ices,

(b} Reliance on claim of reduced with-
holding under an income tax treaty—(l)
In general. Absent actual knowledge or
reason to know otherwise, a with-
holding agent may rely on a claim that
a beneficial owner is entitled to a re-
duced rate of withholding based upon
an income tax treaty if, prior to the
payment, the withholding agent can re-
liably associate the payment with doc-
umentation upon which it can rely to
treat the payment as made to a foreign
beneficial owner in accordance with
§1.1441-1(e} (1) (i1) (not including 1.1441-
1{e)(1}(ii) (A) (A relating to documentary
evidence). Except as otherwise pro-
vided in paragraph (b)(2) or (3) of this
section, for purposes of this paragraph
(b)(1), a beneficial owner withholding
certificate described in §1.1441-1{e)(2) (1)
is valid only if it includes the bene-
ficial owner’s taxpayer identifying
number and certifies that the taxpayer

Exh
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Post Office Box 91
Westminster, Maryland 21158
May 10, 2006

Mr. Thomas M. Newman

Trial Attorney

United States Department of Justice

Post Office Box 7238 Ben Franklin Station
Washington, D.C, 20044

Dear Mr. Newman:

On March 16, 2006 retired Internal Revenue Service Revenue Agent Metcalfe
admitted that he made an official referral to prosecute for alleged violations 26 USC 6700
and 6701 to his superiors, page 10 of the deposition transcript. Afier the deposition was
over I asked you, as I had done several times before during the course of this action, for a
copy of that referral. You replied, as you had previously, that you would forward it as
soon as you located it. That was fifty-five days ago.

It would seem that the document initiating this prosecution would be at the
beginning of the government’s case file, and therefore easy to find. Have you made a
diligent search? Did you find it? If so, when might Mr. George Harp and I expect to
receive the promised copies? Please respond to this request.

Sincerely,

John B. Kotmair, Jr.
Defendant

Copy to:
George Harp Esq.
610 Marshall Street, Suite 619
Shreveport, Louisiana 71101

Exhibit D



Post Office Box 91
Westminster, Maryland 21158

June 7, 2006 Certified Mail Receipt No.: 7006 0100 0005 6272 7584

Mr. Thomas M. Newman
Trial Attorney, Tax Division
U.8. Department of Justice
P. 0. Box 7238
Washington, D.C. 20044

Dear Mr. Newman:

On May 10, 2006, I wrote you about your promise to forward a copy of Mr. Gary
Metcalfe’s official referral. As of this date, twenty-eight days later, I have not received
any response from you. Does your non-response mean that you have no intention of

forwarding that discovery document?

If I do not receive any response within ten days, it will be presumed that you are
not going to forward the official referral.

Sincerely,

John B, Kotmair, Jr.

Copy to: George Harp, Esq.
610 Marshall Street, Suite 619
Shreveport, Louisiana 71101



U.S. Department of Justice

Tax Division

Please reply to: Civil Trial Section, Central Region

Facsimile No. (202} 514-6770 P.O. Box 7238
Trial Atrorney: Thomas M. Newman Ben Franklin Station
Attorney’s Direct Line: (202) 616-9926 . Washington, D.C. 20044

Atiorney’s e-mail address. thomas.m.newman@usdoj.gov

DJ5-35-10644
CMN 2004106494 June 13, 2006

VIA FIRST CLASS MAIL
John Baptist Kotmair, Jr.
P.O.Box 91

Westminster, MD 21158

VIA FIRST CLASS MAIL
George E. Harp, Esq.

610 Marshall St., Ste. 619
Shreveport, LA 71101

Re:  United States v. John Baptist Kotmair, Jr., et al., WMN 05 CV 1297 (D. Md.)
Dear Messrs. Kotmair and Harp:

I am writing in response to your June 7, 2006 letter regarding the Revenue Agent’s
referral of this case. First, I did not “promise” to provide any referral letter as you state in your
letters. In addition, I fully responded to this request during Mr. Metcalfe’s deposition when I told
you that a request of this report was never made during discovery.

Sincerely yours,

THOMAS M. NEWMAN
- Trial Attorney
Civil Trial Section, Central Region



Post Office Box 91
Westminster, Maryland 21158

June 15, 2006 Certified Mail Receipt No.: 7006 0100 0005 6272 7577

Mr. Thomas M. Newman
Trial Attorney, Tax Division
1.5, Department of Justice
P. O. Box 7238

Washinglon, D.C. 20044

Dear Mr. Newman:

[ received your letter, dated June 13, 2006, regarding my request for Mr.
Metcalfe’s referral. Your denial of having promised to provide that document does not
alter the fact that it is among those requested by Save-A-Patriot Fellowship in January
2006, to wit:

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3
Please provide copies of all of the documents listed in Answer to Interrogatory
No. 2.

INTERROGATORY NO. 8
Please list and identify all documents reviewed by or relied upon by persons in
No. 6 above who participated in the decision making process to prosecute this
lawsuil,

INTERROGATORY NO. 6
Please identify all persons who investigated defendants, including their names,
addresses, job ritles and descriptions.

Please forward the requested referral without delay. If 1 do nol receive any
response within ten days, I must presume that you are not going to forward the official
referral.

Sincerely,

/ ké/‘é"—/%’j Tt i L # -

LT <1
ohn B. Kotmair, Jr.

George Harp, Esq.
610 Marshall Street, Suite 619
Shreveport, Louisiana 71101

Copy to:

To file,



~IN THE UNITED STATES DISTRICT COURT FOR

FOE THE DISTRICT OF MARYLAND

UMITED STATES OF AMERICA, b
Plaintiff *
vs. L%

JUHN BAPTIST KOTMAIR, JR., et al. =

Defendant. . ) o ®

DEPCSITION OF:

Joan Rowe

Civil No.:

WMN 05 CV 12397

The depcosition of Joan Rowe was taken on behalf of the

Defendants on Tuesday, February 14, 2008, commencing at

2:06 p.m. at the U.3. Attorney’s Office, 32 Bouth Charles

Street, Baltimore, Maryland before Lynne Livingston, a

Notary Fublic.

Tel. 410.534.0651 Deposition Specialists
2043 East Joppa Road, Suite 389
Baltimare, Maryland 21234

Fax 410.534.0558

Exhibit 2
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APPEARBNCES :

George Harp, Esg.

£10 Marshall Street

Suite 612

Shreveport, LA 71101

on Behalf‘of the Defendants

Thomas M. Newmarn, ESd.

Trial attorney, Tax Division
U.8. Department of Justice
P.O. Rox 7238

Ben Franklin Staticn
Washington, D.C. 20044

On Behglif of the Plaingiff

John Baptist Kotmair, Jr., Pro Se

712 Carroll Streeat

Weatminster, MD 21157
Also Prement: Daniel Greenstein
INDEX

Examination by Mr. Harp

Examination by Mr. Kotmair

Examination by Mr. Newman

Plaintiff’s Exhibit 1 Identified

Tel, 410.534.0651 Deposition Specialists
2043 East Joppa Road, Suite 380
Baitimore, Manyfand 21234
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PROCEEDINGS
WHEREUPCW,
Joan Rowe
the witness called for examination, having
been first duly sworn, was examined and
testified as follows: |
EXAMINATION
BY MR. HARP:
Q | Would you state yvour néme and address,
please? And_you can use yvour office address.
A Ckavy. My name is Joan Rowe, R-0O-W-E,
and my Internal Revenue Service address ig 31
Hopkins Plaza, Robm 1610, Baltimore, Maryland
21201.
Q Okay. Miss Rowe, for the record here,
I'm George Harp. I'm the attorney for Sav-A
Patriot Fellowship. We have Thomaz HNewman
here, who yvou know is represgenting the
government. John Kotmair is hexre in his own
capacity pro se in this matter, and Mxr. Daniel
Greengtein, who you know, is also here present

at the deposgition.

Ckavy. Obvicusly, you work for the
IRS. How long have vyou been employed?
Ted. 410.534.0551 Deposition Specialists Fax 410.624.0558

2043 East Joppa Road, Suite 389
Baltimora, Maryland 21234
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transaction, yeah. I mean they range from --
of courge now i can’t think of a good example.

Q Well, there’'s gbt to be some guidance
in the manual or something that y’all go by on

that, isn’t there?

MR, WEWMAN: 1 think she agswered
that.
BEY MR. HARP: Okay.
9] Well, I mean obviously_l mean 6700

does mention a few things in it that are
regquired elements., So yvou know it refersg to
pléns and arrangements and that kind of thing.
I mean sgomebody at the IRS goese through it and
makes sure that at least those minimal
elementsg are pregsent?

A Well, ves, when we develop these
penalty situations or any investigation under
6700 there are certain elements that we léok
for. Wellook fér fFalse gtatements, we look
for knowledge of the false gstatements, and we
locok for their cause and effect. Are they
cauging a tax loss, sO.

Q Okay. And so ebviouély gomebody at

the IRS applied this to Sav-A-Patriot

Tol, 410.534.0551 Deposition Specialists Fax 410.534,0558
. 2043 East Joppa Road, Suite 389
Baltimare, Maryland 21234
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Fellowship and/or Mr. Kotmair because a
referral was done?

F2\ Currect.

Q | Okavy. And one of the things that we
wanted to do or are trying to do, and entitled
to do before thig thing goes to trial is to
try to elicit and discover the evidence and
testimony that the government intends to use
against us when we go to trial.

And so I guess My next dquestion or two
is sort of directea along those lines, with
respect to Hav-R-Patriot Fellowship, what in
particular were y'all claiming that they were,
and it may have been several things, were |
doing that was illegal and in wviclation of
67007

MR. NEWMAN: To be clear, there isn’t
anything that anyone is <laiming is illegal,
that thia is a 6700 violation ig a civil
lawsuit.

ME. HARPD: Right. Dkay. But the

violation from a 6700 that’s, I just, and she

may not kKnow. I don’t know, but --
MR. NEWMAN: To be clear, vou’re just
Ted. 410.534,0551 Deposition Specialists Fax 410.534.0558

20043 East Joppa Road. Suite 389
Baltimare, Maryland 21234
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asking what documenté she reviewed?

MR. HARE: I'm not asking her for a
legal opinion here, either.

MR. WEWMAN: Right.

MR. HARP: But I would like to get
gome input from her on that .

MR. NEWMAN: 0f what deocuments were
reviewed?

MR. HARP: Yeah, and what in

particular so that we can kind of narrow the

focus on cur defense.

THE DEPONENT: Weall, mainly I looked
through the membership, what did you call it?
It has a name. Membersghip --

MR. HARP: Handbook.

THE DEFPONENT: Handbook. That's
correct. |

BY MR. HARP:

) Okay. And that was the main thing vyou
loocked through?

A, That's correct,

Q Okay. And do you recall whether you
reviéwed any of the other documents that were

from SAP?

Tel. 410.534.0551 Deposition Specialists  Fax410.534.0658
2043 East Joppa Road, Suite 382
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A I gaw gome of the newsletters. And I

did glance at the website but -just the first

.page. 8So I didn’t get into that.

Q Well, I mean with ali due respect and
all, I mean basically the decision had been
made on it before you got hold of it so --

A Correct. |

Q Okay. Would it be vyour tastimony.that
vou would ke in conturrence, after your review
of the file would be in concurrence with the
referral, the decision to refer?

A Basaa on what I saw, I don’t know, T
believe so.

Q Okay. And can you recall and do you
have knowledge of anything from the file
related to a particular instance of fraud or
alleged fraud that you came across?

ME. NEWMAN: That guestion calls for a
legal conclusion that she would have to
determine what ia fraud. And I don’t think
she’s competent to testify as to that.

MR. HARP: Okay. |

MR. NEWMAN: 8he can testify as Lo

what she reviewed and the procedures, but

Tel. 410.524.0551 Deposition Specialists Fax 410.534.0558
2043 East Joppa Road, Suite 389
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‘determining whether something is or ien’t

fraud, she can’'t make that determination.

MR. KOTMATIR: Well, how did she bring
a referral if ghe couldn’'t determine a
violation of the law? Well, I understand, but
she said she agreed ﬁith the refexrral --

MR. NEWMAN: I'm not answering any
gquestions -- |

ME. KOTMAIR: Well, vou‘re the one --

MR. NEWMAN: If you want to ask her
gquestions, that’'s fine, but she can't answef
that kind of guesticon --

MR. KOTMAIR: 2ir, you'’re -~

MR. NEWMAN: Tegtifying in court --

MR. KOTMAIR: What you’'re gaying is
that IRS agents just arbitrarily without even
loaoking at the statute, and saying the statute
wag violated here, just s=say that’s a violation
without understanding it. Is that what you’re
saying? _

MR. NEWMAN: .I’m not saying that.

MR. KOTMAIR: All right. Well, that’s
what it appears.

COURT REPORTER: Is that on that

Tal. 410.534.0581 Deposition Specialists Fax 410.534.0558
2043 East Joppa Road, Suite 389
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record?

MR. KOTMAIR: Yeah, leave it on.the
record, Yeah, everything’a on the racord.
Nothingfa hidden.

BY MR.-ﬁARP: Okay.

Q Well, somebody at the IRS, I mean
there are lots. of beople that work there and
ﬁhey have experts down there. Somebody had ﬁo
make a determination of whether something is
fraudulent or nct to make the referral.

A I‘'m not sure fraudulent is the right
word, I don’t think.

MR . KOTMAIR; No fraud, no crime.

BY MR. HARP:

Q Well, one of the allegations isg in .
paragraph fi?e of the complaint, that SAPF an
unincorporated assdciation also organizes and
gells tax fraud sgchemes deaigned to assist
customers in evading their fedexral tax
liakilities and interfering with the
administration of the internal reﬁenue laws.

I mean all we’'re trying to find out
ig, T mean that’s pretty nebulous --

A Is that freom our complaint?

Tel, 410.534.0551 Deposition Specialists Fax 410.534.0558
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Q Tes., Yea. We'ra jusgt trying to
narrow 1t down so that we can focus on what wsa
need to defend on this, éo.

A ‘Well, the things that I‘wve read from
the handbook that pertain to that seewm to be
the employment. Ig it a leasing gector or
ancther porticon of SAP that takes over the
employment, ¥ don’t want to call it tax, but
the employment, the péyfoll dutieé of

companies.

0 Employee leasing? I think I --
A Let’s talk --
o There are employee leasiﬁg companies,

but I don’t think, T haven’t run across

anvybody doing any of that kind of thing here.

So I don't know. If it is, this is the first
I*ve heard of that, sSo.. But I mean that ma?
bhe but --

I mean aré vyou aware that, I mean
there were three websites that were involved
originally in the complaint. There was Tax
Freedom 10l1.com, Tax Truth For You.conm and
then the Sav—A—Patriot.org. We don’t have

any, we’'ve never had anything to do with

Tel, 410.834.0551 ' Deposition Specialists Fax 410.534,0858
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anything other than Sav-A-Patrioct.org.

A That's the only websgite I happened to

look at.
The Sav-A-Patriot?
A This morning, right.
0] Okay.

MR. KOTMAIR: Is that the first time
vyou looked at it was this mérning?
THE DEPONENT: Yes, sir.
BY MR. HARP: |
O Okavy. Se T was wondering 1f mavbe vyou
pioeked up the emplovee leasing thing off of

one of the other websites?

A Na, I don't know.

8] ‘Dkay. 7

% Maybe -- I don’t know. ASC, 4ias it
called?

MR. ROTMAIR: T don’t know.

THE DEPONENT: I thought that was from
the handboock. Ne, 1t wasn’'t. It was -~ 1it
wag f£rom some of the other items. Dkav.

I did notice some misleading
statements with regard to 3121 employment tax

where mention wae made cf the aliens, that it

Tel. 410.524,0551 Deposition Specialists Fax 410.514.0558
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applied only to aliens or foreign persons.
Aand I thought that was misleading because of
other sections were left out, |
BY MR. HARP:

0 Okavy. Can vou mavbe locate that in
hera right now?

A On page 10, if it’'s the same copy that
we all hawve. |

Qo And you're referring to your copy éf?

A Of the member handbook.

Q The member handbéok from the Sav-3A-
Patriot Fellowship?

A Correct. That’s correct, page 10.

Q Ckavy. Can you read us what that line
that wvou’'re talking about?

A Dkay. Code section 7701 A({16) defines
the withholding agent as one who is required
to withhoid income taxes from n§n~resident
aliens under code section 1441. And I}m going
to paraphrase the code sections, 1442, 43, 44,
1445 and 1446, But 1461 was left out, which
includes residénts.

Q Okay.

MR. KOTMAIR: 1461 includes residents?

Tel. 410.534.0651 Deposition Specialists Fax 410,534.0558
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THE DEPGNENT:' It's citizen, yeah,
United Stétes clitizens.
MR. KOTMAIR: 1461 gave citizens?
THE DLPCONENT: Yes.
MR. EKOGTMAIR: 1 sese.
BY MR. HARP:
o] Okay. Does anything else in rhere
strike you aé being misleading?
A Well, T mean I could --
Q Probably come up with --
y:\ We could probably argue a good deal if
I went threcugh and checked every code segtion
referenced, so.
Q Dkavy., But nothing else just leaps
out, or comes to mind or anything like that?
A No, just from a review of, you know,
the handhook.
0] Ckay. We’ll go off the record far a
minute. |
{CEff the record)
MR. HARP: Okavy. Well, I'Lll tenderx
this witness on behalf of SAP.
MR. NEWMAN: Sorry?

ME. HARP: I'11 tendexr the witness on

Tol. 410.534.0651 Deposition Specialists Fax 410,534,058
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behalf of SAP, so I guess --
MR . NEWMAN:: Ckavy.
MR. HARP: Mr. HKotmair, do you have -
BY MR. KOTMAIR:

O Yeah, I would like to ask you, do vou
recall anything elge in the‘handbcok that
comes to mind that vyou thought_was a falge
statement? .

MR. NEWMAN:l She can’t --.she can't
tescify as to a félse statement because what

you're asgking her to do is draw a conclugion

‘that the statement is falge.

MER. KOTMAIR: 20 she has to --

MR. NEWMAN: She can testify as to the
document -~

MR. KOTMAIR: She has to bring this or
ghe has to come forward with the charge. In
order to charge you’ve got to determine if
something’s false or not to briné it for
referral.

MR. NEWMAN: The lawsuit brings
forward the charges and that's it. She cannot
make a legal determination --

MR. XOTMAIR: When she makes the

Tal. 410,5634.0551 Deposition Specialists Fax 410.534.0558
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referral she has already --

MR, NEWMAN: HNo, she has not.

ME . KOTMAIR: Concluded that something
is wrong.

MR. NEWMAN: ©No, she --

MR. KOTMAIR: In other words, why diad
she make a;referral if neothing was wrong?

MR. NEWMAN : She reviews documents and
that’s 1t.

MR. KOTMAIR: And she makes a decision
within.that document 1f itz a fLalse statement
or not.

MRE. NEWMAN: ITt's not a legal
conclusion. Bhe cannot --

MR. KOTMAZIR: Well, I den't --

MR. NEWMAN: Shelcannot testify as to
legal conclusions. |

RY MR. KDTMAIR: 211 rigﬂt, let me put
it.

o) " In your mind it was a false statement?

MR. NEWMAN: ¥You can’t anawer that
because that, what happens in your mind is
privileged. It’s a deliberative process.

BY MT. KOTMAIR: All right.

Tel 410.534.0851 Deposition Specialists Fax 410.534.0558
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1S, Department of Justice
Tax Divigion

' . Pisase reply tn;  Chil Trisi Seetice, Conral Begion
Facsimile No. (203) 514-6770 PO Box 7238 .

Trial Attarnew: Thomuas M, Newman Ben Franklin Station
Afforney’s Direct Line: (203} 616-0926 Paskington, ILC. 20044
Attorney s enall addregy: thomas. Maewman@nsdol gov

DI5-35-10644 .

CMN 2004106494 ‘ June 28, 2006

George E. Harp, Esg.

610 Marshail St., Ste. 619
- Shreveport, LA 71101

Fax: (318) 424-2060 .

Re:  United States v. John Buptist Kotmair, J¥., et al.,, WMN 05 CV 1297 (D. Md.)
Dear Mr. Harp:

I am. writing to provide the addressea of those customers of SAPF who have provided
declarations in support of the United States” motion for symmary judgment. Ihad proviously
mailed these declarations to you with a hard copy of the mation.

Mr. Jozeph & Mrs. Caniille Nagy
14544 Byan 8t
. Sylma, Califoria 91342,
: - el
M. Nicholas Taflan - .
55951 Key-Bellaire Road . e
Bellaire, Ohio 43906 - .

In addition, ! am also atiressing the contention mised in your response in opposition to
the United States’ motion for discovery violations that the identity of these individuals was
withbeld. Ispoke with these individuals prior to filing the motion afler calling numerous
customers of BAPF. Moreover, 1 have vot discussed with these individuals, or the other SAPF
customers that [ have comtacted, whether they wounld be wiingsses in this case.

Sincerely yours,

7

/ r /Lf’—_‘
THOMAS M. NEWMAN
Trlal Attomey

Civil Trial S8cetion, Contral Region
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, ;
V. j]| Civil No. WMN 05 CV 1297
JOHN BAPTIST KOTMAIR, JR, et al., ;
Defendants. ;

UNITED STATES® RULE 26(a)(1) INITIAL DISCLOSURES

Pursuant to Federal Ruie of Civil Procedure 26{a)(1), the United States makes the

following initial disclosures:

{A). The bollowing individuals have information that the United States may rely on in
support of its claims:
. Defendant John Kotmair. Kotmair has knowledge of defendants’ tax-fraud
schemes.
. Defendants’ cusfom grs. Their names and contact information are in defendants’

possession, and have been requested by the United States in its discovery requests.
Defendants” customers have knowledge of defendants” tax-fraud schemes.

(B). The United States may rely on the following documents in support of ité claims:

. Cotrespondence the IRS has received from defendant John Baptist Kotmair, Jr.,

on behalf of third-parties.

. Printouts of the www.save-a-patriot.org website,

. Printouts of the www.taxfreedom101.com website.
. Printouts of the www. taxtruth4u.com website,

Exhibit 4



. The Tax Freedom 101 Report

- Reasonable Action

(C)-(D) These categories of information are inapplicable to this action.

ROD J. ROSENSTEIN
United States Attorney

.

NORRIS GRAHAM
Trial Attorney, Tax Division
1.S. Department of Justice
Post Office Box 7238

_'Washington, D.C. 20044

Tel.: (202) 353-4384
Fax: (202) 514-6770
anne.n,graham(@usdoj.gov



CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that service of the foregoing UNITED STATES* RULE
26(a)(1) INITIAL DISCLOSURES has been made upon the following by depositing a copy in the
United States mail, postage prepaid, this 4® day of November, 2005,

John Baptist Kotmair, Jr.
P.O. Box 91
Westminster, MDD 21158

George Harp, Esq.
- 610 Marshall St., Ste. 619
Shreveport, LA 71101

NN

ANNE NORRIS GRAHAM
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 7238
Washington, D.C. 20044
Tel.: (202) 353-4384

Fax: (202) 514-6770
anne.n.graham@usdoj. gov

-3- 1391523.1



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
Plaintiff, ;
V. ; Civil No. WMN 05 CV 1297
JOHN BAPTIST KOTMAIR, JR., et al,, ;
Deflendants. ;

UNITED STATES®’ RESPONSE TO DEFENDANT 8§ -A-PATRIOT’
FIRST SET DF INTERROGATORIES AND

REQUESTS FOR PRODUCTION OF DOCUMENTS

Plaintiff, the United States of America, responds as follows te defendant Kotmair’s First

Set of Interrogatories and Production of Documernts:

Interrogatory No. 1. Please identify each person participating or assisting in the
formulation of the answers to these interrogatories.

Response to [nterrogatory No. 1.
Thomas M. Newman, Trial Atiorney, Tax Division, U.S. Department of Justice, Post
Office Box 7238, Ben Franklin Statton, Washington, D.C. 20044,

Interrogatory No. 2, Please identify persons yon intend to use as a witness at trial and a
brief summiary of their testimony.

Response to Interrogatory No. 2, The United States objects thai Interrogatory No. 2 is
premature and that the requested information is protected work-product {unti! disclosure is
required under the pre-trial order). The United States has not yet identified its trial witnesses,
The United States” Rule 26(a)(1) Initial Disclosures containg a list of individuals whe may have
information that the United States may rely upon to support its claims, and includes a summary

of the subject matter of their knowladge.
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Interrogatory No. 3. Please identify persons you may call as a witness at trial and a brief
summary of their expected testimony or possible testimony from each.

Response to Interrogatory No. 3. The United States objects that Interrogatory No. 3 is
premature and that the requested information is protected work-product {until disclosure is
required imder the pre-trial order). . The United States has not yet identified its trial witnesses.
The United States’ Rule 26(a)(1) Initial Disclosures contains a list of individuals who may have
information that the United States may rely upon to support its claims, and includes a summary
of the subject matter of their knowledge.

Interrogatory No. 4. Please identify all documents you iniend to introduce at trial.

Response to Interrogatory No. 4. The United States objects that Interrogatory No. 4 1s
premature and that the requested information is protected work-product (until disclosure is
required under the pre-trial order). The United States has not yet identified its trial Exhibits.
Under Local Rule 106.2¢h) a list of exhibits to be introduced at trial must be disclosed in the pre-
trial order, which is due five days before the pre-trial conference. As no pre-trial conference has
been set, this request i premature. Notwithstanding this objection, the United States” Rule
26(a)(1) Initial Disclosures contains a list of exhibits that the United States may rely upon to
support its claims.

Request for Production No. 1. Please provide a copy of any items referred to in your
response to inferrogatory No. 4, :

Response to Request for Production Neo. 1. The United States previously supplied
Defendants with copies of the items referred to in its initial disclosure on November 14, 2005.

To the extent the request is for materials in preparation for trial, the United States objects that



Request for Production No. 1 is premature and that the requested information is protected work-
produet (until disclosure is required under the pre-trial order).

Intexrogatory No. 5. Please list and identify all tangible evidence, other than documents,
that you intend to introduce at trial. ‘

Respomse to Interrogatory No. 5. The United States objects that Interrogatory No. 5 is
premature and that the requested information is protected work-product (until disclosure is
required under the pre-trial order}. Thé United States has not yet identified its trial Exhibits.
Under Local Rule 106.2(h) a list of exhibits to be introduced at trial must be disclosed in the pre-
trial order, which is due five days before the pre-trial conference. As no pre-trial conference has
heen set, this request is premature. Notwithstanding this objection, the United States’ Rule
tes may Tely upon o
support its claims.

Request for Production No. 2. Please provide copies or photégraphs of all of the above
tangible evidence listed in Answer to Interrogatory No. 3.

Response to Request for Production No. 2. The United States previously supplied
Defendants with copies of the ttems referred to in its initial disclosure on November 14, 2005.
To the extent the request is for materials in preparation for trial, the United States objecis that
Request for Production No. 2 is premature and that the requested information is protected work-
product (unh] disclosure is required under tﬁe pre-trial order). |

Interrogatory No. 6. Please identify all persons who investigated defendants, including
their names, addresses, job titles and descriptions.

Response 0 Interrogatory No. 6. The United States objects to this Interrogatory No. 6

as overly broad and unduly burdensome inasmuch as the request is not limited to the



investigation of this case. Notwithstanding this objection, the individuals who participated in the
investigation of this case are as follows:
Joan Rowe, Revenue Agent, 31 Hopkins Plaza, Room 1010, Baltimore, MDD 21201. Job
Description:
Conducts independent examinations and related investigations of the most
complex income tax returns filed by individuals, small businesses, nrganizatic.ms
and other entities. May include those with diversified activities, multiple partners
and national scope and operations. Assignments require an indfegrated analysig of
intricate and complex accounting systems, business activities and financing.
Confers with taxpayer or their representatives to explain the accounting and other
issues involved and the applicability of pertinent tax laws and regulations and
explains proposed adjustments. Considers the collectibility of potential tax
deficiencies at all stages of the examination. Prepares workpapers and reports
documenting findingg and conclusions.
Gary Metcalf, Revenue Agent (retired). Mr, Metealf resides in Westminster, Maryland,

Job Description: samme as stated above.

Imterrogatory No. 7. Please identify all persons who participated in the decision making
process ko prosecute this lawsnit, including in the identification, their names, addresses, job titles,
and description. '

Response to Request for Production No. 7. The United States objects to Inteirogatory

No. 7 based on relevance as the requested information is not reasonably calculated to lead to

discoverable information.



Interrogatory No. 8. Please list all documents reviewed by or relied upon by the persens
in No. 6 above who investigated or conducted an investigation in order to prosecute this fawsuit.

Response to Interrogatory No. 8. The information contained in defendants’ websites,
correspondence sent by defendants to the IRS, and defendants’ membership handbook.

Interrogatory No. 9. Please list all documents reviewed by or relied upon by the persons
in No. 6 above who participated in the decision making process to prosecute this lawsuit.

Response to Interrogatory No. 9. The information contained in defendants’ websites,
correspondence sent by defendants to the IRS, and defendants’ membership handbook.

Interrogatory No. 10. Please list and identify all documents and other tangible evidence
you are relying upon to determine LR.C. § 6700 fraud.

Response to Interrogatory No. 10. The United States objects to the nse of the term
“frand” as stated in this request. LR.C. § 6700 provides for penalties if an individual makes
“false at ﬁaudulent;’ statements regarding a material matter. Any false or frandulent statements
made by defendants are contained in their websites, correspondence sent by defendants to the
IRS, defendants” membership handbook, petitions that defeﬁdants filed on behalf of employees
before the Executive Office for Immigration Review and the U.S. Equal Employment
Opportunity Commission, and any bankruptey petitions filed by defendants on behalf of SAPF
members.

Request for Production No. 3. Please provide a copy of any items referred to in your
response to Interrogatory No. 9.

Response to Request for Production No. 3. The United States provided all

documentation responsive to Interrogatory No. 9, with the exception of bankruptey petitions and



petitions to the Executive Office for Immigration Review and the U.8. Equal Employment

Opportunity Commission prepared by defendants, which are in defendants’ possession.

ROD 1. ROSENSTEIN
United States Attorney

THOMAS M. NEWMAN
Trial Attorney, Tax Division
1J.S. Department of Justice
Post Office Box 7238
Washington, D.C. 20044
Tel.: (202) 616-9926

Fax: (202) 514-6770
thomas.m.newman@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
ﬂNITED STATES OF AMERICA, }
Plaintiff, :}:
2 ; Civil No. WMN 05 CV 1297
JOHN BAPTIST KOTMAIR, JR., et al., ;
Defendants. ;

UNITED STATES® RESPONSE T'0O DEFENDANT KOTMAIR’S
FIRST SET OF INTERROGATORIES AND

REQUESTS FOR PRODUCTION OF DOCUMENTS
Plaintiff, the United States of America, responds as follows to defendant Kotmair’s First

Set of Interrogatories and Production of Documents:

Interrogatory No. 1. Please identify all prospective witnesses the government intends to
call to testify in any trial or hearing in this matter, and please furnish a summary of the
anticipated testimony of each witness.

Response to Interrogatory No. 1. The United States objects that Interrogatory MNo. 1 is
premature. The United States has not yet identified its trial witnesses. The United States’ Rule
26(a)(1) Initial Disclosures contains a list of individuals whom may have information that the
United States may rely upon to support its claims, and includes a suminary of the subject matter
of their knowledge.

Interrogatery No. 2. Please identify all witnesses known to the government who could

supply exculpatory evidence, or evidence which might tend to be favorable to the defendants in
this matter.

Response to Interrogatory No. 2. The United Staies abjects to the use of the term
“exculpatory,” as this is not a eriminal case. The United States has not identified any witness

who has evidence that might tend to he favorable to the defendants.

Exhibit 6



Interrogatory No. 3. Plecase identify all affidavits, documents, recordings, and other
tangible items which the government infends to introduce into evidence in this matter.

Response to Intexrogatory No. 3. The United States objects that this interrogatory is
premature. The United States has not yet identified its trial exhibits. The United States’ Rule
26{a)(1) Initial Disclosures include a list of documents that the United States may nse in support

of its claims.

Request for Production No. 1. Please provide a copy of any items referred to in your .
response to interrogatory #3.

Response to Request for Production No. 1. The United States is in the process of
copying such documents and will produce them during the week of November 7, 2005.

Interrogatory No. 4. Please identify all affidavits, ddcuments, recordings, and other
tangible items that government has knowledge of which may be exculpatory or favorable to
defendants in this matter.

Response to Interrogatory No. 4. The United States objects to the use of the term
“exculpatory,” as this is not a criminal case. The United States does not have knowledge of any
affidavits, documents, recordings, or other tangible item that the may be favorable to defendants

in this matter.

Request for Production No. 2. Please provide a copy of any items referred to in your
response to inferrogatory #4. '

Response to Request for Production No. 2. The United States did not refer to any
documents in response to Interrogatory No. 4,

Interrogatory No. 5. Paragraph 11 of the Complaint states;

“Both associate and full members are covered by the “Member Assistance

Program,” also known as the “Victory Express,” which provides financial
inceniives for membets to violate the internal revenue laws.”



Please identify any member or members of Save A Patriot Fellowship who the
government claims to have been motivated to commit a crime subsequent to, and on account of,
payment or promise of a “financial incentive” of the Membership Assistance Program and/or the
Victory Express Program.

Response to Interrogatory No. 5. The United States objects that this request calls for
information protected from disclosure by LR.C. § 6103 and the Government deliberative-process
privilege. Subject to and without waiving this objection, the United States responds that it does
not have the identities of members of the Membership Assistance Program or the Victory
Express Program.

Interrogatory No. 6. Paragraph 17 of the Complaint states:

“For members who give Kotmair power of attorney over their tax matters, Kotmair

staffers working at his direction respond to TRS notices of deficiency, liens, levies, and

seizures, and other correspondence with letters making frivolous arguments about the
internal revenue laws and indicating a refusal 1o cooperate with the IRS. Defendants

charge an additional $38 to $48 per letter.”

Please identify the particular letters or documents that he government claims to contain

the “frivolous arguments about the intermnal revenue laws” referred to in Paragraph 17 of the
original complaint.

Response to Interrogatory No. 6, The United States objects that, given the volume of
letters defendants bave sent to the IRS, this request is overly broad and unduly burdensome. The
United States will produce copies of the frivolous letters that it has identified thus far as having
been drafied by defendants. Included within these copies are lists of the customers to whom the

letters ralate,

Request for Prodactien No. 3. Please provide a copy of any items referred to in vour
response to interrogatory #6,

Response to Request for Production No. 3, The United States is in the process of

copying such documents and will produce them during the week of November 7, 2003.
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Request for Production No. 4. Paragraph 18 of the Complaint states:

“Kotmair and SAPF staffers working at his direction file frivolous Freedom of
Information Act (FOIA) requests on behalf of members.”

Please provide copies of the particular freedom of information requests that the
government claims 10 contain “frivolous Freedom of Information Act” requests.

Response to Request for Production No. 4. The United States is in the process of
copying such documents and will produce them during the week of November 7, 2005.
Interrogatory No. 7.

A. List the specific “advice™ given with respect to federal taxes alleged in paragraph 43
of the complaint.

B. Identify the person or persons giving, or any document conveying, advice alleged in
paragraph 43 of the complaint.

C. Ideniify the person or persons to whom such advice was given alleged in paragraph 43
of the complaint,

Response to ].nterrogator}.r No. 7A. According to defendants’ websites, this advice is to
net withhold federal taxes from wages, to stop filing federal income tax returns, to stop paying
federal income tax, and to not cooperate with IR investigations.

Response to Interrogatory No. 7B. According to defendants’ websites, this advice is
given by defendant Kotmair and his staff, and is contained in the documents defendants provide
their customers as well as defendants’ videotapes, audiotapes, and hooks. .

Response to Interrogatory No. 7C. The United States objects that this request is overly
broad and unduly burdensome. Defendants have given such advice to their customers and to
visitors to defendants’ websites, as evidenced in defendants’ websites and in defendants’ letters

to the TR S on behalf of their customers.



Request for Production No. 5. Please provide a copy of any documents referred to in
your response to interrogatory #7.

Response to Request for Production No. 5. The United States is in the process of
copyiag such documents and will produce them during the week of November 7, 2005.

Interrogatory No. 8. Paragraph 15 of the Complaint has several subparts consisting of
quoiations from various sources. Please identify each of the quotes, including, but riot by way of
limitation, the person who amthored each quote and/or the source of each quote.

Response to Interregatory No. 8. These quotes come from defendants’ websites.

Request for Production No. 6. Please provide a copy of any items referred to in your
responsg fo Interrogatory #8,

Response te Request for Production Ne. 6. The United States is in the process of
copying such documents and will produce them during the week of November 7, 2005.

Request for Production No. 7. Paragraph 29 of the Complaint makes reference to the
preparation of “documents understating their customers” fax liabilities.” Please identify each of
these documents and provide copies of any and every such documents [sic] that are referred to in
your response to this paragraph.

Response to Request for Production No. 7, The United States objecis to this request as
vague and ambiguous. Paragraph 29 does of the Complaint does not make such a reference.
Paragraph 34 of the Complaint states:

Section 6701 penalizes any person who prepares a document that he has reason to

believe will be used in connection with any material matter arising under the

intemal revenue laws and who knows that the document, if so used, would result

in an inderstatement of another person’s tax Hability.
it does not reference documents that understate customers” tax liabilities but to documents that
may result in the understatement of another person’s tax liability. The United States is in the

process of copying the docuinents it has identified as having been drafted by defendants and will

produce such documents during the week of November 7, 2005,
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Interrogatory No. 9. With respect to Paragraph 22 of the complaint: Please identify the
items that you are claiming contain “false comroercial speech,” and what you are claiming in
each item, to be false commercial speech.

Response to Interrogatory No. 9. As stated in paragraph 22, the United States is
referring to the videotapes, audiotapes,r and books defendants sell. The book “Piercing the
Mlusion” is advertised on defendants’ websites as “plercing the illusion . . . that citizens are
subject to an ‘income’ tax on their wages and other domestic income.” The videotape series
*Just the Facts” is advertised on defendants’ websites as explaining that “{plarticipation in Social
Security is voluntary for the citizen who lives and works within the 50 states,” that IRS
“computers must be ‘tricked”” to make assesstents, and that the income tax is unconstitutionat.
The V“Tax Freedom 101 Home Study Programs” is advertised as explaining how “thousand of
Americans have stopped filing returns 100% lawfully with no fear of reprisal from the IRS.” The
United States is requesting copies of the videotapes, audiotapes, and books that defendants seil.

Request for Production No. 8. Please provide a copy of any items referred to in your
response to Interrogatory No. 9.

Response to Request for Prodaction No. 8. The United States is in the process of
copying such documents and will produce them during the week of November 7, 3005.

Interrogatory No. 10. With respect to the above cited paragraph 22 of the original
Complaint: please identify THE {sic] individuals you are claiming that were “directed” or
“incited” to violate internal revenue laws; as the result of the speech referred to.

Response to Interrogatory No. 10. The United States does not have the identities of
defendants’ customers, other than those identified in the letters the IRS has identified as having

heen drafted by defendants.

Reqnest for Production No. 8. Please provide a copy of any items referred 4o in your
response to Interrogatory #10Q.



Response to Request for Production No. 9. The United States is in the process of
copying such documents and will produce them to defendants during the week of November 7,
2003,

Interrosatory No. 11. Paragraphs 29 and 32 of the complaint refer to the term, “tax
benefit.” Please explain or define what is meant by the term “tax benefit” in the cited
paragraphs.

Response to Interrogatory No. 11. Paragraphs 29 and 32 are paraphrased from 1.R.C.

§ 6700(a)(2){A), which states “z statement with respect to the allowability of ansr deduction or
credit, the excludibility of any income, or the securing of any other tax benefit.” This phrasing is

broad and would include any conceivable tax benefit.

ROD J. ROSENSTEIN
United States Attorney

S

A NORRIS GRAHAM
Trial Attommey, Tax Division
U.S. Department of Justice
Post Office Box. 7238
Washington, D.C. 20044
Tel.: (202) 353-4384

Fax: (202) 514-6770
anne.n.graham@usdoj.gov
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John Baptist Kotmair, Jr.
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USA v. John Baptist EKotmair, Jr., et al.

2/14/2006

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, )
PlaintifE, }

s, Civil HNo.

JOHW BAPTIST KOTMAIR, JR., ) WMN 05 CV 1297
et al., )

Defendants. }

VOLUME 2

The deposition of JOHN BAPTIST KOTMAIR, JR.

was resumed on Tuesday, February 14, 2006,

reconvening at 10:20 a.m., at the Office of the
United States Attorney, District of Maryland,

36 South Charles Street, Baltimore, Maryland,

before Josett F. Whalen, Registersd Merit

Reporter and Notary Public.
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2

3 ON BEHALF OF THE PLAINTIFE:

1 THOMAS M. NEWMAN, ESOQ.

> United States Department of Justice

6 Tax Division

K P.0O. Box 7238
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10 (202) 616-992¢

11

12 ON BEHALF OF THE DEFENDANTS:

L3 GEORGE HARP, ESQ.
1 610 Marshall Street i
15 Suite 619 §
16 Shreveport, Louisiana 71101 E
17 (318) 424-2003 E
19 ALSO PRESENT: %
20 DANIEL GREENSTEIN g
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Page 7
! PROCEEDTN®GS ;
3 Whereupon -~ ;
4 JOHN BAPTIST KOTMAIR, JR.
g a witness, called for examination, having been ;
6 previously duly sworn, was examined and ?
7 testified as follows: E
8 EXAMINATION
° BY MR. NEWMAN:
10 Q. You just acknowledged that you're still %
11 under oath. f
12 A. Yes. g
13 0. And I'm just going to ask you this %
14 again, that you're not taking any medication or f
13 drugs today that would prevent yocu from i
16 understanding or answering my questions? 3
o A. I don't like the side effects. No. ;
18 Q. Okay. §
12 A. That I see on TV, diagnosing the g
20 problem. %
21 0. I think you were given a copy of all of g
22 the exhibits. g

T AT,

depo

@ftrinc.net For The Record, Inc. 301-87
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! out. ;
z Q. So it's just printing it out?
3 Yes.
‘ Q. And the person, it's up to them to deal
> with it in any way that they can?
6 Right.
! Q. But I'1ll ask you explain that.
8 That's revoking your own -—-
? Al No. It decesn't revoke anything.
10 Q. Explain it to me then so it's in your
1 words.
12 A. In other words --
i3 Q. And can I ask you first --
14 A. You watched Just the Facts. We address
= it in Just the Facts.
16 0. I didn't watch the whole thing.
17 A. Oh, now you confess.
18 Q. No. I told you I didn't watch the
19 whole thing. |
20 A. That's all right. I'm kidding you.
21 op What you're referring to is the
22 social security number. I Jjust want to make it
depo@ftrinc.net For The Record, Inc. 301-870-8025
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. clear —-- or if you could just explain if you're

Y e A e

2 referring‘to the social security number?

3 A. Well, first off, there's no requirement i
4 for any citizen to make an application for a é
> social security number. Right? You're familiar E

0 with the Alton case.

7 0. Yeah.

g A. Right? Which has never been %

9 overturned. %
1o And if you go to section -— Title 42 i
11 section 405, it says right in there that the E
12 secretary of social security shall issue a g
13 social security number to all alliens when g
14 entering the country and to all their é
3 applicants, because they can't force citizens to ?
L6 get a social security number. g
L7 The Social Security Administration will %
18 tell you that. If you write them, they'll write %
19 back and tell you. If you don't use a %
20 social security number, then you can't build E
21 credits towards benefits to retire on. é
22 So anyway, because when I became 18 -- é
depo@ftrlnc net For The Record Inc. 301 870 8025
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1 right? -- and I wanted to get a job, I go to the g
z grocery store and the grocer says, Well, before §
3 I can hire you, you've got to have a i
. socilal security number. Well, to an 18-year-old g
> kid, I'm thinking, well, I guess I have to have é
. J

this number to go to work. So I get it, bring

! it back to him. Right? But that's not the law

e R T

8 at all.

R

9 So you know, you know it's a settled
10 fact of law that if you do something as a i
11 minor -- right? -- and you -- and it's in error, %
12 you're not bound by that as a minor. You've got é
13 to be an adult. %
14 So any act that's committed like that, ?
15 according to the courts, which we cite in the Z
16 affidavit, that act can be revoked, so you're %
17 actually revoking the application and rescinding :
18 your signature from it. %
9 0. So you're revoking your application for ;
20 a social security number? %
2% A. Your act that you committed in error as §
22 a minor. §
depo@ftrlnc net For The Record Inc. 301 870 8025
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! 7 Q. Is getting and applying for a

2 social security number?

3 A The application. Right. And they

4 don't want to have that number, so they revoke

2 their act and rescind their signature from that

6 application. That's all -- that's it.

! Q. Okay. And then following through on

8 that, then revoking your application for a

g soclial security number then would --

10 A, No. It revokes -- yeah. OQOkay. Go

11 ahead. You're right.
12 Q. Then that would allow you to —-
3 A. Allow you to what?
1 Q. I want to put it in a way that we're
135 both on the same page as far as what you're
16 requesting. )
7 Is that —-- %
18 A, I'm not ==~ it's not requesting i
13 anything. ?
20 Q. Not you. The individual -~ ;
21 A. He wouldn't request anything. §
22 Q. Well, if he was revoking his %

!

N TR TR B LT R R e R A e S st T D
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' application for a social security number --
2 A. He's giving notice of that.
3 Q. Okay. Then his social security tax

K would not be required to be withheld by his

3 employer; is that right?

6 A. Well, I guess 1if he doesn't have a

7 number -- did you ever look on the application

8 for a W-7 for a TIN?

? Q. Yes. I'm just asking you what the
10 effect of this is. I don't want to take 00
1 long -—-—
12 A. Well, the effect of it i1s he's telling
13 the government, the secretary of the treasury
14 and whomever else that he's revoking that and
15 he's no longer going to use that social security
le number.
17 Q. And the effect of that would be that he
18 wouldn't have to have social security tax

19 withheld at any point?

20 A, Well, anything in subtitle C requires
21 the number.
22 Q. So the revocation --

SRR S T TR

For The Record, Inc. 301-870~-8025
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= A. The fact that -- as I went over before,
2 right here it tells you employment taxes are

3 social security taxes and everything in

4 employment is in there.

> Q. So the revocation would also apply to

© income tax that was withheld by the employer?

7 A, Well, there's no income tax withheld in

8 subtitle C.

? It's titled that, but if you go to

10 7806, it says the titles are not the law.

H Q. I just want to ask you —- §
12 A. You're talking about 3402.. §
13 Q. No, I'm not. I'm asking you about the 2
14 revocation, because you —-- you have argued %
13 before employers that -- 5
16 A. Argued before employers? %
e Q. In disputes between an employee and an é
18 employer that may have been -- E
19 A. We have -—- we have shown the employer %
20 the law.
21 Q. Where théey may have terminated the Z
22 individual because they have not provided a E
depolftrinc.net For The Record, Inc. 301-870-8025
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- social security number? é
2 A. Well, I guess some employers will do :
3 that. g
4 Q. Okay. E
> A. Right. %
6 0. So this revocation, 1t woﬁld apply to %
! the income tax that is withheld, whether it's %
8 cqrrectly‘or incorrectly withheld in your %
9 position —-- %
19 A. Well, in subtitle -- every tax in j
11 subtitle C requires a W-4 and a number.
12 Q. That's what I'm asking. ’
13 Tt's just that the result of the g
14 revocation would also apply to the wage taxes ?

= that are withheld by the employer; is that

18 right? g
1 A. What is generally called the income %
18 tax, but that's just in the heading, which is E
19 not law, because if you go to section 7806, it é
20 says headings are not law, not to be considered 5
2L as law. z
22 Q. I understand that. I'm just asking the ;
depo@ftrlnc net For The Record Inc. 301 870 8025
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1 effect of the —-

2 A. When it says "wages." If you go to
here and vou see the -- you want to hear what

wages arev?

5 Q. No, no, Mr. Kotmair.

8 A, Let me give you the definition of

! "wages" because that's what you're getting to.
8 Q. It isn't.

2 A. Here it 1s.

0 The term "wages" means remuneration

11 paid to you as an employee for employment, which

12 is social security, unless specifically

13 excluded. Wages are counted in determining your

14 entitlement to retirement survivors and

15 disability insurance benefits.
18 That's the wages in 3402 that vyou're

17 talking about.

18 Q.. It is --

19 A. Which is for social security.

20 Q. No. My question isn't just

21 specifically related to the revocation form or
22 rescission form.

depo@ftrlnc net For The Record Inc. 301 870 8025
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' A. That's talking about nothing else but %
2 what I told you it did. §
3 Q. - So -- but it would relate to what is
< commonly referred to as the income tax g
2 withholding by the employer. It would eliminate %
5 that. §
7 A. If the employer requires a number that g
8 the citizen is not required to have, then it's g
? obvious. The answer is obvious. It speaks for |
10 itself. é
1 Q. I don't know if that responds to my é
12 question. é
3 I'm just asking, it would eliminate the §
14 obligation to withhold social security tax and %
15 any employment tax; that's right? %
16 A. Well, the employment tax is the £
o social security tax. It tells you right here. %
18 Q. Right. é
13 and in addition, the revocation or %
20 rescission would also eliminate the ;
2l obligation -- ;
22 A. No. That doesn't eliminate anything. §
e ——————————
depo@ftrlnc net For The Record, Inc. 301-870-8025
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! How can it eliminate? %

2 0. Not having a social security number and %

3 this rescission document -- §

4 A. If you're not required to have a ?

5 soclal security number, vyou're not required to %

6 have 1it. §

! Q. But this rescission document -- §

8 A. That speaks for itself. | %

? Q. Let me just ask my question. §

10 A. The rescission document, all it does ;

11 is what I just told you it does. It revokes g

12 the application, rescinds your signature from §

B,

14 If you're required to have one, then %

1 the secretary should issue one to you. i

16 Q. No. I understand that. %

17 My guestion now relates to the income %

18 tax that is withheld on —-

9 A. What income tax? Income tax 1s not i

20 withheld. What I read you said the income tax §

2t is withheld through sections 41, 42, 43, 44, 45 ;

22 and 46. That's the withholding of income tax. E

-

depodftrinc.net For The Record, Inc. 301-870-8025
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L Q. Okay. ?
2 A. Now --
? Q. The taxes that are generally withheld g
iy by an employer -- ;
5 A, -— under subtitle C -- %
° Q. Mr. Kotmair, I want to stop you because §
7 I just want to ask this question and I think g
8 it's a very simple one and I don't want to take f
9 too much time because the more time that we take E
1o now, the less time we're going to have this | i
H afternoon. f
12 It only relates to the other taxes §
13 other than FICA and FUTA that are withheld by an §
4 employer when wages -- E
1> A. If somecne doesn't —- the affidavit of g
16 revocation and rescission does nothing more than %
7 what I said it does. That's it. i
18 Q. But applying it -- ;
13 A. It doesn't apply. It does nothing more i
20 than what I said it did. §
21 0. So what you're saying, though, is if 2
22 you don't have a social security number, you ;
dépo@ftrinc.net For The Record, Inc. 301-870-8025
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. don't need social security taxes or employment %
2 taxes withheld; is that right? “
3 A. What I'm saying is the Supreme Court é
1 held that citizens are not subject to those §
> taxes (indicating). %
6 Q. Okay. %
7 A. And that the law reflects that because %
i yvou're not required to have a number. The é
? number is only issued to an alien. %

10 That's where that -- and I'm saying is ;

L all of -- they —-- they don't have the number %

12 anymore. If they have to have the number to pay §

13 the tax, then the number should be issued to %

14 them, and they probably would have a requirement §

15 for the tax. %

16 Q. Okay. And you -- g

o A. I mean, that speaks for itself. E

18 There's nothing else to it. We're not saying i

19 anything other than they don't want the number. %

<0 Q. No. I understand that. I was just %

21 asking you what -- §

22 A. And whatever the consequences are are %
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! by law. :
2 Q. I understand, Mr. Kotmair.
3 A. Okay. Well, I mean, I can't answer it
. any other way.
> Q. No.
6 A. That's it.
1 I mean, 1f the law required them to
8 have the number, then quite possibly they would
2 have to have the number given to an employer.
10 But evidently the law doesn't reguire that. f
11 Nobody can show me anywhére where it does, and 2
12 the court said it can’'t (indicating). é
13 MR. NEWMAN: Okay. I'm going to ;
14 suggest now that we take a break for lunch now. E
5 THE WITNESS: Okay. E
16 (Whereupon, at 12:00 p.m., a lunch ¥
7 recess was taken.) E
%
19 3_
|
21 :
22
N
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MARYLAND

UUNITED STATES OF AMERICA,
Plainnff,

Civil No. WMINOSCV1i297

V.

JOHN BAPTIST KOTMAIR, JR.,
and SAVE-A-PATRIOT FELLOWSHIP,

Defendants.

)
)
)
)
)
)
)
)
)
)

DEFENDANT SAVE-A-PATRIOT FELLOWSHIP'S RESPONSE TG
UNITED STATES FIRST SET OF RE 1STS FOR ADMISSION

Defendant Save-A-Patriot Fellowship, through undersigned counsel, responds to
the UNITED STATES OF AMERICA'S Requests for Admissions as follows:
1. Admit that defendants have conducted business through a website located at
WWW.save-a-pattiol. org.
Response; Demed Save-A-Patriot Fellowship publishes a website, but does not conduct
business over the internet. No commercial transactions occur on the SAPF website,
2. Admit that Defendants are responsible for the content of the website located at
WWW Save-a-patriot.org.
Response: Defendant admits that the Save-A-Patriot Fellowship is responsible for the

content of the website www.save-a-patriot.org.

3. Admit that Defendants market their tax promotion at the websites located at

Exhibit 8



www.taxfreedom101 .com and www taxtruthdu.com.

Response: Save-A-Patriot Feliowship denies this in its entivety.

4. Adrﬁit that the website published by Defendants, located at www.save-a-patriot.org,
states that Defendants’ staff includes paralegals and caseworkers that provide
members with answets to guestions regarding federal income tax laws,

Response: Save-A-Patriot Fellowship denies that www.save-a-patriot.org states that staff
provide members with answers to questions regardingk federal income tax laws. There
are onty three places on the website where aﬁy offer to hear and/or answer questions is
mentioned;

a. On the home page; in the ad for the book “Piercing the Ihusion,” the website
states:

“For ordering questions or further information on Fiercing the Hiusion,
please contact the Fellowship at 410-857-4441, or emai us at
book({@save-a-patriat.org. (Call or write for quanfity pricing!)”

b. Near the bottom of the home page, it states, in a general manner, that SAPF

encourages comments and questions regarding the website:

“We encoursage feedback and imquiries... Please ¢mail us with any
comments or questions!™

c. Finally, on the page www.save-a-patriot.org/video/trc4 html, visitors to the
website are directed to contact the person who compiles the Tax Research
Compendium for questions regarding the TRC itself.

“Questions? Contact Mike Maddox, Mking, Dir., TRC -<dir@safe-
mail net>"

None of the above make any offer to answer questions in the context of Request

for Admission #4.



5. Admit that Defendants state in their Membership Handbook that the federat income
“tax is only imposed on foreign activities.

Response: Denied. The handbook a) restates only what is found in the Internal Revermie
Code, various decisions by the courts, and other legal authorities, and b) that Plaintiff
has taken the statements out of context.

6. Admit that Defendants state in their Membership Handbook that “taxable income” is
limited to income earned while living and working in foreign countries.

Response: Denied. The handbook 2) restates onfy what is found in the Internal Revenue
Code, various decisions by the courts, and other legal authorities, and b} that Plaintiff
has taken the statements out of context. The actual, relevant statement in context,
bolded and italicized, is noted in attachment #1, as referenced in Request for
Admission #5.

“Further, the ‘underlying regulations' referred to in the Membership Handbook for
section 6012{a), at 26 CFR. § 602.101{c) {1988 edition), hists the OMB Control
pumber designated for § 1.1-1 of the Regulations {that is, then, the OMB control
number designated for Section ! of the Internal Revenue Code) as 1545-006‘?,
identifying the form to be used for Section 1 as form 25535, entitled 'Foreign Earned
Income' Subsequently, for § 1.6012-0, the same form and OMB nuraber are listed as
to be used for section 6012(a).”

7. Admit that Defendanis state in their Membership Handbook that a citizen or resident
alien working within one of the 50 “union States” is not legally required to file a Form

1040

Response: Denied. The handbook a) restates only what is found in the Internal Revenue



Code, various decisions by the courts, and other legal authorities, and b) that Plaintiff
has taken the statements out of context. The entire quote ~- which is a summary of the
facts outlined in the response to Request for Admission #5.

8. Admit that Defendants state in their printed material or website that: “The tax on
Wages has absohtely nothing to do with the tax on income.”

Respense: Denied. The handbook a) restates only what is found in the Internal
Revenue Code, various decisions by the courts, and other legal authorities, and b) that
Plaintiff has taken the statements out of context. The entire quote from the handbook
and on the website at wiww save-a-patriot.org/basics/basics htmt 15 noted as foltows:
"The W-2 and 1099 'wage' information coramonly reported by employers is
a function of the tax on wages under subtitle C (not income tax) for the
purpose of building credits towards social security. The tax on wages hos
absolutely nothing to do with the tax on income under subltitle A."

9, Admit that Defendants state in their printed material or website that: “The ‘income
tax” ... is an ‘indirect’ tax in the form of an ‘excise’ impased on certain ‘activities” or
‘cecupations” |7

Response: Save-A-Pairiot Fellowship denies, in that the handbook and website (and mher
printed material, insofar as it exists) merely restate what the Supremes Court has said in
various decisions. The entire quote from the handbook and on the website at
www. save-a-patriot, org/basics/basics.htm is noted as follows:

“The 'income tax' under subtitle A is an ‘indirect' tax in the form of an
‘excise’ imposed on certain ‘activities' or 'occupations’ and a liability to pay
the tax must arise from statute.”

10. Admit that Defendants state in their printed material or website that: The “wage tax ...

may ... be considered mandatory, but only for the payor of the wages (the employer)



and even then, only if both the employer and the employee bave voluntarily agreed (via
application) to participate in the entitlernent program ... [N]either can be compelled to
participate.”

Response: Denied. The handbook a) restates only what is found in the Internal Revenue
Code, various decisions by the courts, and other legal authorities, and b) that Plaintiff
has taken the statements out of context. The entire guote from the handbook and on

the website at www save-a-patriot.org/basics/basics html is noted as follows:
“Certain legal requirements with regard to the wage rax under subtitie C
may also be considered mandatory, but only for the payor of the wages
{the employer) and even then, only if boih the employer and the
employee have veluntarily agreed {via applicatiem) to participate in the
entitfement program. Since neither can be compelled to participate,
compliance is said to be voluntary.

*The foregoing statements are NOT legal advice. They are merely factual
statements about the law.”

11. Admit that Defendants state in their printed material or website that: “the internal
Revenue Code is limited in application. It cannot (per constitutional restriction) ...
doesnot ... and nevér has been ... applied against the United Sates citizen who is
living and working within the 50 states of the union. That individual is neither the
subject nor the object of the tax - and neither is his income.”

Response: Denied, The entire quote is q) taken out of context, and b) only appears on the

website at www.,save-a-patriot.org/files/view/agentdoc html and at

www. save-a-patriot.org/articles/confess hitml as part of a reproduced article, “TRS Agent
Confesses,” from an edition of the Reasonable Action newsletter, which was originally

printed in 1992. Said article contains political speech and opinion.



12. Admit that Defendants’ statements with regard to federal income tax laws stated in
paragraphs 5-11 is disseminated to members in the Membership Handbook, to the
public at the website located at wwww. save-a-patriot.org and in the “Reasonahle
Action” newsletter published by Defendants.

Response: Save-A-Patriot Felldwship denies, in that the statements mentioned are
misquoted, and, as clarified in responses to Requests for Admissions #5 through #11,
appear sometimes in the Reasonable Action newsletter, sometimes on the website, OR
sometimes in the membership hanﬂbook. None of the statements appear in ail
published documents.

13. Admit that Defendants publish a document titled Save-A-Patriot Fellowship *Program
Agreement,”

Response: Save-A-Patriot Fellowship admits that it publishes a “Program Agreement.”

14. Admit that the “Program Agreement” published by Defendants includes the “Patriot
Defense Fellowship,” which provides monetary compensation, paid in federal reserve
notes (dollars), 1o SAPF members that are criminaily prosecuted for violating state or
federal tax laws,

Response: Denied, The Patriot Defense Fellowship is a separate fellowship available to '
SAPF members. Further, Defendants do not offer any payments and the Patriot
Defense Fellowship is not a fund, as the Request for Admission #14 implies. Rather,
the Patriot Defense Fellowship members agree to help one another directly in
recouping the legal expenses of defending themselves against criminal prosecution in

1ax cases only.

15. Admit that Defendents offer payments up to 15,000 federal reserve notes (dollars) ifa



member is convicted in a criminal tax case as part of the “Patriot Defense Fellowship,”

Response: Denied. The Defendants do npt offer any payments. Rather, Patriot Defense
Feflowship members agree to reimburse one another directly up to 10,000 federal
reserve notes for costs related to defending themselves against prosecution and up to
5,000 federal reserve notes for costs related to filing an appeal for any conviction,

16. Admit that the reiinbursement payments to members thrnugh the “Patriot Defense
Fellowship” offered by Defendants is conditioned on the member’s resistance to the
criminal investigation, court proceedings, or any other government agency throughoui
the process.

Response: Save-A-Patriot Fellowship denies, in so far as Defendants do not offer any
reimbursement payments, Rather, the Patriot Defense Fellowship members assist one
another. The condition for this assistance iy that “said member, to the best of his/her
ability, resisted at every step throughout the criminad investigation, and afl other
agency and court proceedings, according to the terms of the PDF Program
Agreament.” In the context of that agreement, & vigorous legal defense is the
“resistance” reguired.

17. Admit that Defendants provide a program called the “Victory Express” which
reimburses SAPF members filing a claim for Josses of property, cash, and incarceration
resulting from the confiscation of the member’s property by the IRS or prosecution of
the SAPF member for a federal tax orime.

Response: Denied. The Defendants do not provide a program which reimburses

members. Rather, Save A Patriot Fellowship members pledge to reimburse one

another directly for the losses of property “incurred from illegal confiscation by the



IRS” and to help one another when incarcerated. "Victory Express” is a "what if"
program and has never been in effect.

18. Admit that Defendants describe the Member Assistance Program cé.lled the “Victory
Express” as giving members “insurance-like pmtectidn” against IRS levies and
seizures and against criminal convictions for tax crimes. Defendants promise that the
Member Assistance Program/Victory Express will pay members “above an& beyond™
the value of property seized by the IRS and will pay the beneficiaries of members
convicted for tax crimes $2 5,000 per year while the member is incarcerated.

Response: Denied. The Defendants do not reimburse members, and that Save~A—I’atﬁot
Feliowship “promisefs]” nothing, other than a pro rata claim will be mailed to each and
every member. It is admitted that SAPF describes the contributions members make
directly to eﬁch éther to compensate for losses of property to the IRS as “insurance-
like protection.” Deny, in that “ﬁbove and beyond™ represents speculation and hope,
rather than promises of fact. The phrase, “above and beyond” only occurs in a
fictional anticle in the “Special Edition” of the Reasonable Action Newsletter and is
qualified, furthermore, by the following footnote to the article: “The “press release”
above is a fictional depiction only. It shows what could actually occur once the Save-
A-Patriot Fellowship reaches its goal of 100,000 members.” See attachment #4.

19, Admit that Defendants advertise that a SAPF member making a claim under the
“Victory Express” would be entitled to 10 federal reserve notes (dollars) from every
member of SAPF.

Response: Denied. Save-A-Patriot Fellowship members making an approved request are

entitled only to having the claim mailed to each and every member.



20. Admit that Defendants advertise that a SAPF member making a claim under the
“Victory Express” for property confiscated by the IRS would be entitled to a profit if
the value of the property islless than the payments to the member for the claim,

Response: Denied.

21. Admit that Defendants make payments to members fling claims under the “Victory
Express” following a determination by Defendants that the claimant resisted and
delayed the investigation by the taxing agency or the criminal investigation,

Response: Denied. The Defendants do not offer any reimbursement payments. Rather,

Save-A-Patriot Fellowship members assist one another directly. The condition for this

assistance, if in pursuance of a “civil” claim, is that “said member, to the best of his/her

ability, has taken advantage of every agency appeal procedure and court praceeding
tawfully possible .,..” These appeal and court procedures are provided for all Americans
by presently existing statutes and regulations. The language of Request for Admission

#21, “resisted and delayed ihe investigation of the taxing agency” is found nowhere within

the Program Agreement,

The condition for membership assistance, if in pursuance of 3 “criminal” claim, is
that “said member, to the best of his/her ability, resisted and delayed the tyrants at every
step through the criminal investigation and all other agency and court proceedmgs -
feasible.” Iﬁ the context of the agreement, a vigorous legal defense is the “resistance”
required.

22. Admit that Defendants request that members retain physical proof detailing their
resistance to the state or federal taxing agency for both the “Patriot Defense

Fellowship” and the “Victory Express.”



Response: Save-A-Patriot Fellowship admits, in so far as the word “Tesistance,” as
explained in the response to Request for Admission #21, refers to a member’s vigorous
legal defense.

23. Admit that Defendants provide a service called “Court Litigation Service” whicﬂ
provides documents and assistance to members for challcﬁging a notice of lienflevy
action sent by the IRS, filing suits for refund of taxes, and preparing bankruptcy
petitions to stop IRS collection.

Response: Denied.

24, Admit that Defendants sell SAPF members an “Affidavit of Revocation and
Rescission,” which consists of letters to the Secretary of the United States Treasury
purporting to revoke the member’s application for a Social Security number.

Response: Save-A-Patriot Fellowship admits that an “Affidavit of Revecation and

Rescission” is made available to SAPF members. Tt denies, however, thgt the “Affidavit”

“consistfs] of letters to the Secretary of the United States Treasury purporting Lo revoke

the member’s application for a Social Securityl Number.” The only letter sent to the

Secretary of the United States Treasury states:

“Would you please be so kind as to forward the enclosed asseveration to the
appropriate governmental office(s) so that proper notice can be taken thereof its content,
and suitable action to comply with its mandate therewith. 1f1 do not hear from you, or
any of your delegates, within ninety days (90), 1 will presume that my statements are
cortecy and that you do not bave any vebutial ”

25. Admit that Defendants inform SAPF members that laws regarding the withholding of
income tax from American citizens working in the 50 United States cannot be found in
the Internal Revenuc Code.

Response: It is denied that Save-A-Patriot Fellowship informs SAPF members that such



taws “‘cannot be found in the Internal Revenue Code.” This statement appears in

statements made by Mr. Kotmair in a radio interview with Mr. Alvin Brown (formerly

with the IRS Chief Counsel), and printed in Reasonable Action #239 (1999), and has been
taken out of context by Plaintiff and completely misrepresented. In that interview, a public
debate between two persons having differenit opiniong, Mr. Kotmair asked Mr. Brown

“Where do you find in Chapter 3 withholding from citizens, Alvin, can you find it?” Mr.

Brown refused to answer, In the same edition of Reasonable Action, Mr. Jim Kerr

authored a story about his conversation with an IRS agent:

“Now, back to agent Klyzer. He said that withholding was required against

all people working for a living in this country. What statute creates this

requirement to withhold against citizens working for a living in the 50

states of the Union? [ inquired. He stated that section 3402 (of Chapter 24

of the Internal Revenue Code) did. But it only requires withholding from

an officer, employee , elected official, or the officer of a corperation, 1

replied. It says so right in Section 3401, .7

Finally, Save-A-Patriot Fellowship admits only that the Fellowship informs members

and the general public about the law by showing them the law, and the law speaks for
itself.

26. Admil that Defendants inform SAPF members that the income of most United States
citizens and residents living and working within the 50 United States is not taxable and
that taxpayers are not required to file IRS Forms 1040.

Response: Denied. The Defendant bas never informed anyone that “taxpayers are not
required to file IRS Forms 1040.” Admit, in that Save-A-Patriot Fellowship informs
members and the general public that the law shows that the income of most United

States citizen and residents living and working within the 50 United States is not

taxable,



27. Admit that Defendants inform SAPF members that employers have no statutory
authority to withhold payroll taxes.

Response: ﬁenied.

28 Admit Defendants represent that John B. Kotmair is an expert in Infernai Revenue
Service codes and procedures, |

Response; Denied,

29. Admit that the IRS has aﬁdited some SAPF members for failing to pay income tax.

Response: Denied.  Save-A-Patriot Fellowship has no idea of the reason IRS audits

anybody.

30, Admit that some SAPF members have been prosecuted for criminal violations of the
Internai Revenue Code.

Response: SaQe—A—Patriot Fellowship adwmits that some SAPF members have been

prosecuted for alleged violations'of the Internal Revenue Code.

31, Admit that the SAPF provides a service where SAPF staif write letters for members
responding to communications from the IRS, which is called “Power-of-Attorney
Work.”

Response: Admitted.

32. Admit that Defendants charge a fee of 45 federal reserve notes (dollars) for each letter
written for an SAPF member to the 1RS.

Response; Denied, in so far as Save-A-Patriot Fellowship’s fee per letter is 40 federal
reserve notes, with 5 federal reserve notes to cover cervified mailing costs.

33, Admit that Defendant’s purpose for the “Power-Of- Aliorney Work™ is to prolong the.

dispute between the member requesting the service and the IRS.



Response: Denied,

34. Admit that Defendants provide a service to-members called “Paralegal Work™ which 1s
advertised in the Member Handbook published by the SAPF.

Response: Admitted,

35. Admit that Defendants” “Paralegal Work™ provided to members includes the
preparation of court coraplaints, briefs, and motions, among other things.

Response: Admitted.

36. Admit that the SAPF estimates that it would charge members ten times more for
“Paralegal Work™ as compared to writing responsive letters to the IRS, or about 400
federal reserve notes (dollars) per document.

Response: Denied, in that Save-A-Patriot Fellowship does not anywhere state that it

“would” charge members ten times more, but that paralegal work “can be” ten times as

‘much, due to the nature of the work involved, and that estimates are available directly

from the paralegal. The exact quote from the Membership Handbook is reproduced

below, with relevant statemaents bolded and italicized:
"Paralegal work (court complaints/briefs, motions etc.) is considerably more
cost-intensive than power-of-attorney work (case development including
correspondence to the IRS). For example, a letter of response to the IRS 18
currently only 45 FRN’s, but a complaint, motion or brief for a court
proceeding can be 10 times as much. Due to the fact that each document is
different and the time to prepare them varies, the prices for paralegal work
are not listed The nature of the doeument involves a different kind of research
and must be customized in a different faghion. While an experienced
caseworker can analyze a case file and generate a response to the IRS ina few
hours or so, documents to be submitted to a court may take several days 1o
research and prepare. Moreover, in both instances, the size of the document

has nothing 10 do with the time or the expertise that it took to prepare it. A
typical motion can run as high as 300 or 400 FRN’s. Estimates are available

directly from the paralegal department.”



37. Admit that Defendants’ staff offer to prepare bankruptey petitions for members in
order to help them stay IRS collection actions.

Response: Denied,

38. Admit that Defendant’s staff offer to prepare other éourt filings for members to use to
obstruct IRS collection efforts.

Response: Denied.

39. Admit that Defendants advertise that they can prepare documents for members that
Defendants claim will prevent the member’s employer from withholding federal taxes
from the member's wages.

Response: Denied.

40. Admit that Defendants request that membership fees and all payments to SAPF be
made by blank postal money orders or cash.

| Response: Admitted.

41. Admit that Defendant John B. Kotmair, Jr. w:;s convicted of willful failure to ‘ﬂle an
income tax return for 1975 and 1976.

Response: This Request for Admission is objected to as irrelevant.

42 Admit that Defendant John B. Kotmair has failed to file an income tax return since
1973,

Response: This Request for Admission is objected to as irrelevant.

43. Admit that foliowing release from incarceration for will failure to file an income tax
retusn for 1975 and 1976, John B. Kotmair began the Save-A-Patriot Fellowship in
1984,

Response: This Request for Admission is objected to as irrelevant.



44, Admit that SAPF has not filed an income tax return for the 1984 through 2004,
inclusive,

Response; This Request for Admission is objected to as irrelevant.

45, Admit that Defendants employ 3 staff that includes receptionists, paralegals, and
caseworkers.

.Respnnse: Admitted.

46, Admit that Defendants compensate the SAPF staff for their services with payments in
either cash or money order,

Response: This Request for Admission is objected to as irrelevant.

47, Admit that Defendants do not withhold federal income taxes from the payments to the
SAPF staff for their services.

Response: This Request for Admission is objected to as irrelevant.

48, Adniit that Defendants do not file informational tax retumns with the IRS reporting the
payments to the SAPF staff for their services.

Response: This Request for Admission is objected to as irrelevant.

49 Admit that Defendants’ faiiure to file income tax returns, or information returns with
the TRS, is based on the fact that Defeﬁdants believe that they are exempt from income
tax filing requirements as the income received is not taxable because it has a source
within the 50 United States.

Response: Denied, |

50. Admit that Defendant John B. Kotmair, Ir., was the taxpayer that petiti:cmed the Tax
Coutt in the decision cited at 86 T.C. 1253.

Response: This Request for Admission is objected to as irrelevant.



51. Admit tha Defendants’ website located at Www save-a-paimiol. Org siates that the

son of John B. Kotmair, Jr., Edward Kotmair, was convicted of three counts of fathire
tp file federal income tax returns in 1999,
Response;: This Request for Admission is objected to as irrelevant.

Dated this 13th day of February, 2006,

{s/George E,_Harp
George E. Harp, Bar #22429

510 Marshall St., Ste. 619
Shreveport, Louisiana 71101
318 424 2003

Attorney for Respondent,
SAVE-A-PATRIOT FELLOWSHIP

CERTIFICATE
T HEREBY CERTIFY that a copy of the above and foregoing Response to the
United States First Set of Requests for Admissions has been sent to John Baptist Kotmair,
Jr., pro se, P. Q. Box 91, 2911 Groves Mili Road, Westminster, Maryland 21158, and
Thomas M. Newman, Trial Attorney,-Tax Division, U, §. Department of Justice, P. O.
Box 7238, Washington, D.C. 20044, by United States Mail with sufficient postage
attached thereto, and by e-mail to thomas.m newman (@ usdoj.gov. this 13th day of

February, 2006

/s/George E_Har
Of C-:_)unsel



IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF MARYLAND
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. ) Civil No. WMIN05CV1297
)
JOHN BAPTIST KOTMAIR, JIR.; - - )
et al,, )
)
Defendants. )
AFFIDAVIT OF NORMAN LEHNHARDT
I, Norman Lehnhardt, do hereby declare as folloWs:
1. I am a citizen of the United States of America.

2. Though I am essentially retited as a paralegal, and have been for several
years, I have, from time to time, assisted several members of the Save-A-
Patriot Fellowship for the purpose of preparing documents and discussing
certain legal matters. I never give advice on Jegal matters to anybody.

3. I do not maintain an office at Save-A-Patriot Headquarters, and only rarely
visit there.

4. 1 have read and understand the affidavit Mr. Taflan submitted to the

Department of Justice, regarding the above captioned action. With respect to

Exhibit 9



Mr. Taflan’s bankruptey, I did assist him, but only as a favor. Mr. Taflan and
1 have been on very friendly terms for years.
5.  1did notinform Save-A-Patriat Fellowship headquarters that I was assisting
Mr, Taflan with his bankruptcy.
6. I did not require that Mr., Taflan pay me in order for any assistance I
provided him in said bankruptcy petition.
I hereby declare that the foregoing is correct and true to the best of my

knowledge, information and belief.

Dated this 2 i day of July, 2006.

Norman Lehnhardt

Subscribed and sworn to before me, a Notary Public, of the State of North Carolina, County of
X , this rﬁh day of July, 2006, that the above named person did
appear before vﬂi’x@“ W%W“ﬁﬁd to be the person executing this document.
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4. Abusive Tax Shelters

a. Penalty for promoting abusive tax shelters, ete. (sec. 331 of the
bill and new sec. 6700 of the Code)

Present Law

Present law contains no penalty provision specifically directed to-
ward promoters of abusive tax shelters and other abusive tax avoid-
ance schemes. When a promoter organizes or sells a tax shelter that is
premised on misrepresentations of the tax law, the existence of the
Investment assets, or the value of property or services, the promoter
may, in the appropriate case, be subject to (1) civil penalties for the
preparation or presentation of a false or fraudulent return or other
document as a return preparer, or (2) the criminal penalties for aid-
ing, assisting in, procuring, counseling or advising the preparation or
presentation of a false or fraudulent return or other document under
the internal revenue laws or for willfully attempting to evade or
defeat a tax imposed under the internal revenue laws.

Reasons for Change

As of September 30, 1981, 248,828 returns with tax shelter issues
were in the examination process, according to the 1981 Annual Report
of the Commissioner of Internal Revenue. This represents an increase
of 74,584 returns of this type over the prior fiscal year. The widespread
marketing and use of tax shelters undermines public confidence in the
fairness of the tax system and in the effectiveness of existing enforce-
ment provisions. These tax schemes place a disproportionate burden
on the Internal Revenue Service resources.

The committee believes that the penalty provisions of present law are
ineffective to deal with the growing phenomenon of abusive tax shelters.
Abusive tax shelters must be attacked at their source: the organizer
and salesman. The committee recognizes that the Securities Exchange
Commission has powers that may be directed toward some tax shelter
promoters but believes Internal Revenue Service enforcement in this
area will materially contribute to a solution of this problem in a num-
ber of ways. For example, the Internal Revenue Service can be ex-
pected to approach the problem with vigor since prevention of abusive
shelter promotions will require less manpower than enforcement
actions against numerous investor-taxpayers. In addition, if the In-
ternal Revenue Service establishes fraud by a promoter, the investors
may be materially aided in their efforts to seek rescission of the con-
tracts under which they invested. Finally, the promoter penalty is par-
ticularly equitable because the promoter, professional ag’visor or sales-
man of a tax shelter is generally more culpable than the purchaser
who may have relied on their representatives as to the tax consequences
of the investment.
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Explanation of Provision

The bill imposes a new civil penalty on persons who organize, as-
sist in the organization of, or participate in the sale of any interests
in a partnership or other entity, any investment plan or arrangement,
or any other plan or arrangements when, in connection with such or-

_ganization or sale, the person makes or furnishes either (1) a state-
ment which the person knows is false or frandulent as to any mate-
rial matter with respect to the availability of any tax benefit alleged
to be allowable by reason of participating in the entity, plan or ar-
rangement, or (2) a gross valuation overstatement as to & matter ma-
terial to the entity, plan or arrangement, whether or not the accuracy
of the statement of valuation is disclaimed. A gross valuation over-
statement is any statement or representation of the value of services
or property which exceeds 400 percent of the correct value of the prop-
erty or services and which is directly related to the amount of any
income tax deduction or credit allowable to any participant. Although
the valuation error must be even more substantial than that required
before n penalty applies to the investor, the committee believes that
such a limited penalty will prevent any unintended application. The
penalty for gross valuation overstatement will have no effect on bona
fide commercial or investment transactions in which, for example, a
willing and knowledgeable buyer purchased from a willing and knowl-
edgeable seller for cash because such a purchase price will define the
value of the investment. A matter is material to the arrangement if
it would have a substantial impact on the decision making process of a
reasonably prudent investor.

The penalty for promoting an abusive tax shelter is an assessable
penalty equal to the greater of $1.000 or 10 percent of the gross income
derived, or to be derived, from the activity. There need not be reliance
by the purchasing taxpayer or actnal underreporting of tax. These ele-
ments have not been included because they would substantially impair
the effectiveness of this penalty. Thus, a penalty could be imposed based
upon the offering materials of the arrangement without an audit of any
purchaser of interests. If the Internal Revenue Service cannot deter-
mine the entire amount of the gross income from an activity, it may
assess the penalty on the portion of such gross income that may be de-
termined. In determining the penalty with respect to the amount of
gross income yet to be derived from an activity, the Secretary may look
only to unrealized amounts which the promoter or other person may
reasonably expect to realize.

The Secretary is given authority to waive all or part of any penalty
resulting from a gross valuation overstatement, upon a showing that
there was a reasonable basis for the valuation and the valuation was
made in good faith. The mere existence of an appraisal is not suffi-
ctent, by itself. to show either reasonable basis or good faith. Rather,
the Secretary may, for example, examine the basis for the appraisal,
the manner in which it was obtained, and the appraiser’s relationship
to the investment or promoter. .

This penalty is in addition to all other penalties provided for by

law.
Effective Date

This section will take effect on the day after the date of enactment,



b. Action to enjoin promoters of abusive tax shelters ete. (sec. 332
of the bill and new sec. 7408 of the Code)

Present Law

Present law provides that a eivil action may be brought by the
United States to enjoin any person who is an income tax return pre-
parer from (1) engaging in any conduct subject to penalty under the
income tax return preparer provisions or under the criminal tax laws,
(2) misrepresenting his qualifications, (3) guaranteeing a refund or
credlit, or (1) engaging in any other fraudulent or deceptive conduct
that substantially interferes with the proper administration of the tax
laws. Venue for such an action lies in the district in which the in-
come tax return preparer resides or has his principal place of resi-
dence, or the taxpayer with respect to whose income tax return the
action is brought resides. Injunctive relief may be granted by the dis-
trict court if the court finds that such relief is appropriate to prevent
recurrence of the prohibited conduct.

In addition to its power to seek iniunctions against persons viclating
the return preparer provision, the United States is empowered to seek,
and the district court of the United States to grant, such decrees or
orders, and processes (including injunctions) as may be necessary to
enforce the internal revenue laws (sec. 7402(a)).

Reasons for Change

The bill provides for a penalty on promoters of investments with
abusive positions (see sec. 331 of the bill described, above). The com-
mittea believes that the most effective way in which this new penalty
can be enforced is through injunctions against violators to prevent
recurrence of the offense. The ability to seek injunctive relief will in-
sure that the Internal Revenue Service can attack tax shelter schemes
years before such challenges would prove possible if the Internal Reve-
nue Service were required to await the filing and examinations of tax
returns by investors. Thus, injunctive relief will better enable the
Internal Revenue Service to protect the integrity of the tax laws and
to protect potentially innocent investors against widespread marketing
of such tax schemes.

Explanation of Provision

The committee bill permits the United States to seek injunctive
relief against any person who is engaging in conduct subject to the

penalty for organizing or selling abusive tax investments (sec. 331 of
the bill and new Code sec. 6700). Under the bill, these actions may be
brought in the United States District Court for the district in which
the promoter resides, has his principal place of business, or has engaged

in the conduct subject to penalty under section 6700. 1f a citizen or
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resident of the United States does not reside in or have a principal
place of business in any U.S. judicial district, such citizen or resident
1s treated as a resident of the District of Columbia.

The Court may grant injunctive relief against any person if it finds
(1) that the person has engaged in any conduet subject to the penalty
for organizing or selling abusive tax investments, and (2) that injunec-
tive relief is appropriate to prevent recurrence of such conduct.

An injunction granted under this provision may prohibit the per-
son enjoined from engaging in any activity subject to penalty under
new section 6700. Of course, the court will continue to have full au-
thority to act under its general jurisdiction (section 7402) and will
continue to possess the great latitude inherent in equity jurisdiction to
fashion appropriate equitable relief. For example, a court could en-
join particular conduet or enjoin all conduct violative of new section
6700. In addition, the court could enjoin any action to impede proper
administration of the tax law or any action which violates criminal
statutes. See. e.g., United States v. Landsberger, 534 Fed. Supp. 534
(D. Minn., Dec, 14, 1981), ~

The commencement of any action under this provision does not in
any way restrict the right of the United States to commence or carry
on any other action against the organizer or seller.

Effective Date

The amendment would take effect on the day after the date of
enactment.
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¢. Procedural rules applicable to penalties under sections 6700,
6701, and 6702 (sec. 333 of the bill and new sec. 6703 of the Code)

Present Law

Under present law, the burden of proof is an the Secretary in any
proceeding in which the issue is whether an income tax return preparer
has willfully attempted to understate the liability for tax of any per-
son (i.e, violated section 6694(b)). Similarly, the burden of proof is
generally on the Secretary to prove fraud, Under present law, the defi-
ciency procedures generally apply to the collection of additions to tax,
additional amounts, and nonassessable penalties, Thus, jurisdiction is
generally in the Tax Court to redetermine such additions to tax, addi-
tional amounts, and nonaccessable penalties prior to their assessment
and collection.

Generally, except in the case of certain return preparer penalties
(sec. 6694(c)), district court review of additions to tax, additional
amounts or penalties (whether or not assessable), is not available be-
fore such amounts are fully paid. Exceptions to the rule exist when an
assessment is desirahle or when the statute specifically provides for dis-
trict court review. In the case of a penalty imposed under the income
tax preparer provisions, no levy or proceeding in court may be prose-
cuted to collect such penalty if, within 30 days after notice and demand
the income tax return preparer pays 15 percent of such penalty and
files a claim for refund of the amount paid. If the claim is denied or
ignared, the income tax return preparer may file a suit in the district
court to determine his liability for the penalty. During the pendency
of such action, the statute of limitations on collection of such amount
is suspended.

Reasons for Change

The committee believes that the new penalties on (1) promoters of
abusive tax investments, (2) persons assisting in the presentation of
false or fraudulent documents under the Internal Revenue laws, and
(3) persons filing frivolous returns should be subject to the same pro-
cedural safeguards as the existing penalties on income tax return
preparers.

Explanalion of Provision

The bill provides for district court review of the Secretary’s assess-
ment and notice and demand of (1) the abusive tax investments pro-
moter penalty (sec. 331 of the bill), (2) the civil aiding and assisting
penalty (sec. 342 of the hill), or {3) the frivolous return penalty (sec.
343 of the bill), before the full amount of such penalties may be col-
lected when certain procedural requirements are met. The review proce-
dures are generally similar to those now provided with respect to the
incomse tax return preparer penalties.
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Thus, while the deficiency procedures do not apply to these penal-
ties, and the penalties are immediately assessable, provision is made
for review of the Secretary’s assessment and notice and demand of
such penalties if within 30 days after notice and demand of the penalty
is made, the taxpayer pays 15 percent of the demanded amount and
files a claim for refund. It the claim for refund is denied or ignored,
the taxpayer may file suit in the district court to determine his lia-
bility for the amount claimed. No levy or proceeding to collect such
penalty may be made during such 30-day period or if the taxpayer pays
the 15 percent and files a claim for refund. until the elaim is finally
disposed of, either administratively or by final resolution of any dis-
trict court review praceeding instituted by the taxpayer. For pur-
poses of this provision, the final resolution of any proceeding will
generally occur when the decision of the distriet court is final. If the
taxpayer fails to bring a timely action in the distriet court, the Sec-
retary may proceed to collect the full amount of the penalty.

In any proceeding involving the issue of whether any taxpayer is lia-
ble for the tax shelter promoter penalty, the civil aiding or assisting
penalty, or the frivolous return penalty, the burden is on the Sec-
retary to prove the conduct giving rise to the penalty.

As in the case of the income tax return preparer penalties, the stat-
ufe of limitations for collection of the amount assessed is suspended
during the time the Secretary is prohibited from collecting the pen-
alty under this provision.

Effective Dale

Amendments made by this provision take effect on the day after
the date of enactment.



5. Substantial Underpayments; False Documents; Frivolous
Returns

a. Penalty for substantial understatement (sec. — of the bill and
new sec. 6701 of the Code)

Present Law

Under present law, a penalty is imposed on the failure to pay cer-
tain taxes shown on a return (or if not paid within 10 days of notice
and demand. » amount of tax required to be shown on a return) un-
less it is sho #n that such a failure to pay is due to reasonable cause
and not willfu! nicglect. If any portion of an underpayment of tax is
due to negligence or intentional disregard of rules and regulations
(nogligence) but without intent to defraud, the addition to tax is equal
to 5 percent of the entire underpayment. In addition, if the negligence
penaity applies, an additional amount equal to 50 pereent of the inter-
est payable on that portion of the underpayment due to negligence,
for the period running :rom the last date prescribed for payment of
the tax (determined without regard to extensions) to the date the tax
is paid, is imposed.

If any portion of an und.-payment is due to fraud, then an addi-
tion to tax equal to 50 percent of the underpayment is imposed and (in
the case of the income and yift taxes) the negligence penalty cannot
be imposed. Further, if the fraud penalty is imposed, no penalty for
failure to timely file a return may be iinnosed. Reasonable reliance on
the advice of a tax advisor generally wil! prevent application of the
fraud and negligence penalties.

In 1981, the Congress enacted a “no-fault” penalty on valuation
overstatements. Under that penalty, if a taxpayer makes a large error
in placing too high a value on property which results in an under-
statement of tax, then a penalty measured as a percentage of the un-
derpayment resulting from the valuation overstatement is imposed.
Alt%ough the penalty is imposed withont regard to fanlt, the Seere-
tary may waive all or part of the penalty if there was a reasonable
basis for the valuation and it wag claimed in good faith. This penalty
does not apply in the case of an undervaluation of services.

Reasons for Change

The committee helieves that an nereasing part of the compliance
ap is attributable to the “audit lottery.” The audit lottery is played
y taxpayers who take questionable (although non-negligent) posi-

tions not amounting to fraud or negligence on their returns in the
hope that they will not be audited. If a taxpayer is audited and the
questionable position is challenged, then he or she pays the additional
tax owing plus interest. Importantly, however, taxpayers are not ex-
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posed to any downside risk in taking highly questionable positions on
their tax returns since even resolution of the issue against the taxpayer
will require only payment of the tax that should have been paid in
the first instance with interest to reflect the cost of the “borrowing.”
Taxpayers rely on opinions of tax advisors to avoid the possibility of
fraud or negligence penalties in taking these highly questionable posi-
tions, even though the advisor's opinion may clearly indicate that if
the issue is challenged by the Internal Revenue Service, the taxpayer
will probably lose the contest. Thus, in the event that the questionable
position is not detected, the taxpayer will have achieved an absolute
reduction in tax without cost or risk. The committee believes, therefore,
that taxpayers should be subject to a penalty designed to deter the use
of undisclosed questionable reporting positions. On the other hand, the
committee recognizes that taxpayers and the Government may reason-
ably differ over the sometimes complex Federal tax laws, and that a
penalty is not appropriate for in many cases in which there is a large
underpayment. Finally, the committee believes that taxpayers invest-
ing in substantial tax shelters should be held to a higher standard of
reporting or risk a significant penalty.

Explanation of Provision

In general, under the committee bill. when there is a substantial
understatement in income tax for any taxable year attributable to
an aggressive filing position not disclosed by the taxpayer in the re-
turn, or faken by the taxpayer with respect to a tax shelter, an addi-
tion to tax equal to 10 percent of such understatement will be imposed.

For this purpose, an understaiement is i .e excess of the amount
of income tax imposed on the taxpayer for the taxable year, over
the amount of tax shown on the return. A substantial understatement
of income tax exists if the understatement for the taxable vear exceeds
10 percent of the tax required to be shown on the return for the taxable
year; and $5,000 {$10,000 for corporations other than subchapter S
corporations and personal holding companies). Thus, for example, in
1982, married couple filing jointly would not be subject to the penalty
unless they have taxable income in excess of approximately $27,900
and report no tax liability whatever. Similarly, a corporation would
need an income of approximately $30,300 (in 1982) before it could be
subject to the penalty. The committee believes it is appropriate to thus
exclude low and moderate income taxpayers from the scope of the
penalty both because of the greater access of higher income taxpayers
to sophisticated tax advice and because these taxpayers appear more
often to play the audit lottery.

The amount of any understatement must be reduced, however, by
any portion of the understatement attributable to the treatment of
any item (1} with respect to which the taxpayer had a subjective belief
that such treatment was more likely than not to be sustained if the
1ssue were challenged and litigated; or (2) which is adequately dis-
cloged in the return or an attachment thereto. A taxpayer could es-
tablish such helief by showing good faith reliance on a professional
opinion that the taxpayer wns more likely than not ultimately to pre-
vail in any contest with the Internal Revenue Service. An item is dis-
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closed if it is disclosed in such a way as to apprise the Secretary of the
nature of the controversy surrounding the item and amount of such
item. The committee bill provides broad regulatory aunthority to per-
mit the Secretary to prescribe the form of disclosure. However, the
committee intends that the Secretary shall in no event require dis-
closure of accountant’s work papers. Instead, disclosure will be made
if the taxpayer discloses facts sufficient to enahle the Internal Revenue
Service to identify the potential controversy, if it analysed that in-
formation. For example, if a taxpayer has onlv a reasonable basis
that an amount received was a business gift and therefore not includ-
able in income, he may avoid a penalty by attaching a readily identifi-
able statement to his tax return disclosing the amounts received and
the name and business relationship of the payor. Also, a taxpayer tak-
ing a bad debt deduction in a particular year, when there is a question
as to the correct year in which the loss is allowable, could avoid the
penalty by disclosing the issuc to the Secretary., However, the dis-
closure exception io the understatement definition does not apply to
any item derived from a tax shelter. A tax shelter is any partnership
or other entity, an investment plan or arrangement, or any other plan
or arrangement the principal purpose of which (based on the objective
evidence) is the avoidance or evasion of the Federal income tax. The
committee determined that a disclosure defense was inappropriate
for tax shelter items because a higher standavd of reporting for such
items should he imposed. Also, committee received substantial testi-
money that additional disclosure is not necessary for tax shelters.
In determining the amount of the addition to tax under this provi-
sion, that portion of the understatement which would be subject to the
penalty on valuation overstatements is not taken into account. The Sec-
retary can waive all or part of the penalty if the taxpayer shows that
there was a reasonable basis for the understatement and that he acted
in good faith. A waiver would be appropriate, for example, if the tax-
payer made a good faith mistake in deciding the proper timing of

a deduction.
Effective Date

This penalty would ap'ply to returns due after December 31, 1982
{without regard to extensions),



b. Penalties for aiding and abetting the undersiatement of tax
liability (sec. 342 of the bill and new sec. §701 of the Code)

Present Law

Present law provides a criminal penalty for willfully aiding, assist-
Ing in, procuring, counseling, or advising the preparation or presents-
tion of a false or fraudulent return, affidavit, claim, or other document
under the internal revenue laws. The criminal penalty is punishable
by a fine of nup to $5,000 or 3 years imprisonment, or both, together
with costs. The term “document™ has been broadly interpreted in other
contexts to include such items as matchbook covers submitted to the
Tax Court (Stein v. I'nited States, 363 F.2d 587 (5th Cir, 1966), and
affidavits supplied to the Internal Revenue Service during a criminal
investigation (United Stutes v. Johnson, 530 F.2d 52 (5th Cir. 1976),
cert, denied, 423 U.S. 833). '

The criminal penalty has been interpreted to apply to a variety of
cases, including a race-track “10 percenter” who was convicted of f ing
a false Form 1099 even though the taxpayer's own name, address, and
taxpayer identification number appeared on the return (United States
v. Snyder, 549 F.2d 171 (10th Cir, 1977) ), the preparer of false infor-
mation returns for exempt organizations (Beck v. United Stctes, 298
I'ad 622 (9th Cir. 1962})), and floor brokers in foreign exchange
operations who provided false information to a taxpayer and, there-
fore, participated in the preparation of a fraudulent tax return
(United States v. Siegel, No. 79 CR 606, N.D. 111, (June 27,1979),79-2
U.S.T.C.99698).

There is no comparable civil penalty on persons who aid or assist in
the preparation or presentation of false or fraudulent documents.
However, income tax return preparers who willfully attempt to under-
state the liability for tax of any person are subject o a penzalty of $500
per return. '

Reasons for Change

The committee believes that a new civil penalty analogous to the
criminal penalty for aiding and abetting in the preparation of presen-
tation of a false return or doczment is necessary for the four rea-
sons. First, the peualty will permit more effective enforcement of the
tax laws by discoureging those who would aid others in the frandulent,
underpayment of their tax. Second, it is inappropriate to impose size-
able civil fraud penalties on taxpayers but to allow the advisors who
aid or assist in the underpayment of tax to escape civil sanctions.
Third, the committee recognizes that certain types of conduct should
be penalized but are not so abhorent as to suggest criminal prosecution. -
Finally, the committee believes the new penalty will help protect tax-
payers from advisors who seek to profit by leading innocent taxpayers
into fraudulent conduct. It is anticipated that the Internal Revenue
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Service and Justice Department will continue to vigorously pursue the
prosecution of criminal violations of the tax laws, including conduct
subject to this new penalty.

Explanation of Provision

The bill provides for a new civil penalty on any person who aids,
assists in, procures, or advises with respect to, the preparation or pres-
entation of any portion of a return, afidavit, claim or other document
under the internal revenne laws which portion the person knows will
be used in connection with any material matter arising under the tax
laws, and which portion the person knows will (if used) result in any
understatement of the tax liability of another person.

No person will be subject to this penaltv unless that person is di-
rectly involved in aiding or assisting in the _veparation or presenta-
tion of a false or fraudulent document under the tax laws, or directly
procures a subordinate to do any act punishable under this provision.
Thus, for example, if a person prepares a schedule or other portion
of a return which portion was, in all respects, correct, that person
will not be subject to this penalty even if he or she knows that other
portions of the return he or she does not help prepare and over which
he does not have anv control is fraudulent. The penalty does not ap-
ply to any person who merely furnishes typing, reproducing or other
mechanical assistance in the greparation of the return, efe.

The term “procures” includes ordering or otherwise causing a sub-
ordinate to do an act subject to this penalty, or knowing of and not
atternpting to prevent participation of a subordinate in an act subject
to this penalty. The term “advises” includes acts of independent con-
iractors such as attorneys and accountants in counseling a particular
course of action. A “subordinate” is any person, including an agent,
over which the taxpayer has direction, supervision, or control. Direc-
tion, supervision, or control for this purpose includes only direct and
immediate direction, supervision, and control.

The burden of proof in imposing the penalty is on the Secretary.
In addition, all the other procedural rules described in section 333
of the bill apply to this penalty.

In general, this penalty is in addition to all other penalties provided
by law. However, if any of the return preparer penalties may apply
with respect to any document, the penalty does not apply with respect
to such document.

This penalty, which is $1,000 for each return or other document
($5,000 in the case of returns and documents relating to the tax of a
corporation) can be imposed whether or not the taxpayer knows of the
understatements. The penalty can, however, be imposed only once for
any taxable period (or taxable event) with respect to the taxpayer’s
actions in assisting any one person. Thus, someone who assists two in-
dividuals in preparing false documents would be liable for a $2.000
penalty whereas the penalty would be only $1,000 if he had advised
in the preparation of two false documents for the same taxpayer.

Efective Date
This provision is effective on the day after the date of enactment.



§1.1441-6

specified in §1.1441-1(e)(4)(ii}, regard-
less of when the certificate is obtained.

[T.D. B734, 62 FR 53452, Oct. 14, 1997, as
amended by T.D, 8804, 63 FR 72185, 72188, Dec.
31, 1998]

EFFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53452, Oct. 14, 1997, §1.1441-5 was revised, ef-
fective Jan. 1, 1999. By T.D. 8804, 63 FR 72183,
Dec. 31, 1998, the effectiveness of §1.1441-5
was delayed until Jan. 1, 2000. For the con-
venience of the user, the superseded text is
set forth as follows:

§1.1441-5 Claiming to be a person not sub-
ject to withholding.

{a) Individuals. For purposes of chapter 3 of
" the Code, an individual's written statement
that he or she is a citizen or resident of the
United States may be relied upon by the
payer of the income as proof that such indi-
vidual is a citizen or resident of the United
States. This statement shall be furnished to
the withhelding agent in duplicate. An alien
may claim residence in the United States by
filing Form 1078 with the withholding agent
in duplicate in lieu of the above statement.

(b} Partnerships and corporations. For pur-
poses of chapter 3 of the Code a written
statement from a partnership or corporation
claiming that it is not a foreign partnership
or foreign corporation may be relied upon by
the withholding agent as proof that such
partnership or corporation is domestic. This
statement shall be furnished to the with-
holding agent in duplicate. It shall contain
the address of the taxpayer’s office or place
of business in the United States and shall be
signed by a member of the partnership or by
an officer of the corporation. The official
title of the corporate officer shall also be
given.

(c) Disposition of statement and form. The
duplicate copy of each statement and form
filed purswant to this section shall be for-
warded with a letter of transmittal to Inter-
nal Revenue Service Center, Philadelphia,
PA 19255. The original statement shall be re-
tained by the withholding agent.

(d) Definitions. For determining whether an
alien individual is a resident of the United
States see §§301.7701(b}-1 through 301.7701(b)-
9 of this chapter. An individual with respect
to whom an election to be treated as a resi-
dent under section 6013(g) is in effect is not,
in accordance with §1.1441-1, a resident for
purposes of this section. For definition of the
terms ‘‘foreign partnership” and '‘foreign
corporation’ see section 7701{(a) (4} and (5)
and §301.7701-5 of this chapter. For definition
of the term "United States' and for other
geographical definitions relating to the Con-
tinental Shelf see section 638 and §1.633-1.

(Approved by the Office of Management and
Budget under control number 1545-0785)

138

26 CFR Ch. | (4-1-99 Edition)

(Secs. 1441{c)(4) (80 Stat. 1553, 26 U.S5.C.
1441(c){4)), 340i(a)(B) (80 Stat. 1554; 26 U.5.C.
3401(a)(6)), and 7805 (6BA Stat. 917; 26 U.S.C.
7803) of the Internal Revenue Code of 1854)

[T.D. 6560, 25 FR 12076, Nov. 26, 1260, as
amended by T.D. 6908, 31 FR 16773, Dec. 31,
1966; T.D. 7277, 38 FR 12742, May 15, 1973; T.D.
7842, 47 FR 49842, Nov. 3, 1982; T.D. 7977, 49 FR
36834, Sept. 20, 1984; T.D. 81860, 52 FR 33933,
Sept. 9, 1987; T.D. 8411, 57 FR 15241, Apr. 27,
1992]

§1.1441-6 Claim of reduced with-
holding under an income tax treaty.

(a) In general The rate. of with-
holding on a payment of income sub-
ject to withholding may be reduced to
the extent provided under an income
tax treaty in effect between the United
States and a foreign country. Most
benefits under income tax treaties are
to foreign persons who reside in the
treaty country. In some cases, benefits
are available under an income tax trea-
ty to U.S. citizens or U.S. residents or
to residents of a third country.

See paragraph (b){8) of this section
for claims of benefits by U.S. persons.
If the requirements of this section are
met, the amount withheld from the
payment may be reduced at source to
account for the treaty benefit. See also
§1.1441-4(b}(2) for rules regarding
claims of reduced rate of withholding
under an income tax treaty in the case
of compensation from personal serv-
fces.

(b) Reliance on claim of reduced with-
holding under an income tax treaty—(1)
In general. Absent actual knowledge or
reason to know otherwise, a with-
holding agent may rely on a claim that
a beneficial owmner is entitled to a re-
duced rate of withholding based upon
an income tax treaty if, prior to the
payment, the withholding agent can re-
liably associate the payment with doc-
umentation upon which it can rely to
treat the payment as made to a foreign
beneficial owner in accordance with
§1.1441-1(e){1) (ii}) (not including 1.1441-
1{e) (1) (1) (A) (&) relating to documentary
evidence). Except as otherwise pro-
vided in paragraph {b)}{2) or {3) of this
section, for purposes of this paragraph
{b)(1), a beneficial owner withholding
certificate described in §1.1441-1(e) (2) (i)
is valid only if it includes the bene-
ficial owner's taxpayer identifying
number and certifies that the taxpayer
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Introduction

1f you control, or are responsibie for, the receipt,
disposal, custody, or payment of the items of
incame discussed in this publication, you must

~ withhold income tax on them. If you are required

to withhald the tak, you become the taxpayer lia-
bla for its payment, especially if the atien who -

récetves the income fails to satisfy the ULS. tax lia-
bility. You may be a tenant, manager, broker,

- agent, liduciary, or spouse, but if you meet the

withholding requirernents, you are a withholding
agent liable for the tax discussed herg,

If you need information on a subject not cov-
ered in this publication, chack our other free
publlcatlons or write to; Internal Revenuea Service,

. Assistant Commissioner {International), Attention:

IN:C:TPS, 950 L’Enfant Plaza South, SW:, Wash-
ington, DG 20024. To order publications and
forms, calt our tofl-free number
1-800-820-FORM(367a).

Withholding of Tax

Most income that is. effectively connacted with .

the conduct of a trade or business in the United
States by a nonresident afien or & foreign corpara-
tion is subject to the same income tax rates that
apply to U.S. citizens, residents, and domestic cor-
porations. For an explanation of affectively con-
nected i income, see Definition of effectively
connected income discussed under Withholding
Exemptions and Reductions, later.

Investment and other fixed or determinable
annual or periodic income from sources within the
United States, such as wages, rents, dividends,
and interesi, that is not effectively connected
with the conduct of a rade or business in the
United States is subject to a 30% tax rate, or
lower treaty rale, whether or not the taxpayer aiso
engages in a trade or business in the Linited
States.

For exampie, yau must withhoid at 30%, or
lower tredty rate, on payment of renls, dividends,
interest, and other fixed or determinable anmual or
periodic income from sources within the Uinited
States. If this'income is effectively connected with
the conduct of a trade or business in the United
States, the perscn entitled to the income may
ciaim exemption frem withholding by filing a
statement to that effect with you. See F‘orm 4224,
discussed later.

Differant withhalding rules apply to a pariner--
ship's payments of effectively connected income
to foreign partners, and to dispositions of U.S. roal
property interests by foreign persons. See Pariner-
ship Withholding orn Effectively Connected
incoms, and L.5. Real Property inlerest, tater.

Withholding Agent

Any person required to withhold the tax is a with-
holding agent. A withholding agent may be an indi-
vidual, a trust, estate, partnership, corporation,
government agency, association, or tax-exempt
foundation, whether domestic or foreign. Withhold-
ing agents include U.S. citizens and residents, and
also foreign nominees and fiduciaries that are
residents of treaty countries that require their
nationals to withheld additional U.S. tax according
to tax treaty provisions, Generally, the person wha
pays or conveys the item of UL.S. source income to
an alien entity or individual, or to'the entity or indi-
vidual's foreign or domestic agent is liable for the
tax and must withhold. - .

It does not matter on whose behaif the with-
holding agent makes the payments. An agent may
be making payments on the agent’s own behalf as
a lessee or mortgagor of property, or other obligor,
ar an agent may be paying on behalf of anather
fiduciary, etc. If the withhalding agent appoints a

duly authorizad agent to act on its behall, the with-
hotding agent is required 1o file a notice of the

‘appointment with the Internal Revehue Service,

Assistant Commissioner (International), 950
L’Enfant Plaza South, 3.W., Wastingtan, DG
20024, The notice must be filed before the first .
paymenl with respect to which the authorized
agent is to act, If the duly authorized agent
becomes insolvent or fails to deposit the withheld
tax, the withholding agent is still liable.

Far example, the local U.S. promoter of an
entertainment event featuring a nonresident alien
performer is usually the withhalding agent. How-
ever, in the case of an extensive tour of the United
States, a corparation or agency representing the
perfarmer may become the withholding agent for
the entire tour i notice of the appointment is filed
with the Internal Revenue Service.

Resident or domestic fiduciaries of trusts or
estalas are withholding agents on paymenls 1o
beneficiaries who are nonresident alien individu-
als, foreign partnerships, or foreign corporations.
Since the total amounts allocable to a beneficiary
cannot be determined until the'end of the tax year,
the fiduciary must withhold tax on all distributions
during the tax year. if tax is withheld before the
incdome is actually distributed, withholding is not
required when that income is later distributed.

The spouse of a nonresident alien, if the
spouses are domiciled in a commurtity praperty
slate, is required to act as a wﬂhholdmg agent far
the nonresident alien's irarest in the spouse’s
community income arising from within the United
States,

A former spouse must withhold tax-on alimeny
or ather payments to the other former spouse, if

- the spouse receiving the paymenis is a nonresi-

dent alien at the time the payments are made.

. Foreign nominees and fiduciarles. Under cer-

tain tax treaties, a foreign nominee or fiduciary in a
treaty country may have to withhold additional
L.S. tax from U.S, source dividends, interest, and
alher incoma.

For example, a Swiss nornines is requirad under
Swiss law to withhold 30% of the gross dividend .
minus the 15% that has heen withheld by the
withholding agent in the United States.

Except for Canada, foreign nominess and fiduci-
aries must send the additional U.S. tax withheld to
their own tax authorities, atcompanied hy
whatever form may be prescribed by their national
tax agencies. In turn, trealy tax authorities send
the additional tax tc the Internal Revenua Service
Center, Philadelphia, PA 19255,

Canadian nominges and fiduciaries send the
additional U.S. fax withheld, in U.S. currency,

. directly to the Internal Aevenue Service Center in

Philadelphia, accompanied by an annual Form
1042, Annual Withtolding Tex Return for U.5.
Source Income of Foraign Persons. The-U.S.
deposit rules, discussed [ater, da not apply to
these foreign withholding agents.

Far specific details an the procedures and types
of U.S. source income on which additional with-
holding Is required, foreign nominees and fiducia-
ries shouid contact the taxing authority of their
country. -

Persons Subject
to Withholding

An individual who is not a L).S..citizen or resident
is a nonresident alien. The term includes a non-
resident alien fiduciary. Nonresident aliens are
subject to the withholding pravisions discussed in
this publication.

Resident alien., An alien is considered a U.S.
resident and not subject to the withhalding pravi-
sions discussed in this publication if the ahen
mesats either the green card tesl or the substantial
presence test for the calendar year.
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Green card test, An alien is a resident if tha -
individua! was & lawfu! permanant resident of lhe
United States at any time during the calendar -
vear. This s known as the "green card™ test
Decause these aliens held |mm:gram vizas
(“green cards"). -

Substantial presence test Art ahen s also
considerad a U.S. resident If the individual meets
the substantial presence test for the calandar
year. Under this tést, the individual-must be physi-
cally present in the Unlted States on at least:

1} 31 days durmg the current calandar year, and

2} 183 days during the current yesr and the 2
preceding years, counting all the days of
‘physical presence in fhe current year, but only

' the number of days of presence in the first -

pre'c‘eding year, and-only Y the number af .
days in the second preceding vear.

You generally do not c6unt days the alien is in
the United States as a teacher, student o trainee
pnan “F,"” “J,” or “M" visa.

For mofe Inforfation on resident and nonrasi-
dent status, the tests for residence, and the |
_axceptions to them, see Publlcatlon 519 US Tax

Guide for Alians.

Nonresident alien individuals married to u.s.
citizens or resident aliens may choose to be
treated as residant aliens for income tax
purposes. However, these individuals are consid-
ered nonresidents for purposes of wnthho]dmg
takes on nonvesident aliens.

. A foreign corparatlon or partnership is one

. that does not fit the definition of a domestic carpo-
ration ar partnership. A domestic corporation or
parinership is one that was created or organized
in the United States, of under the laws of the
United States or of any state.

Guam or Northern Mariana Islands corpora-
tions. ~ A corporation created or organized in, ar
under the laws of, Guam or the Commonwealth of
the Northarn Mariana Islands [CNMI) is not con-
sidered a forsign corparation for the purpose of
withholding tax for the tax year if.

1} At ali timas during the tax year less than 25%
in value of the corporation’s stock is awned,
directly orindirgctly, by foreugn persons .and

2) Atleast 20% of the corporation’s gross
income is derived from sources within Guam
or the CNMI for the 3-year period ending with
the close of the preceding tax year of the cor-
poration (or the period the corporatmn has
been in existence, if IeSS) o )

Virgin Islands and American Samoa ¢orpora-
© Hens. A corparation created or arganized in, or’
under the laws of, the Virgin Jslands or American

Samoa is not.cansiderad a forelgn corporation for -

{he purposes of withholding tax for the tax year if:

1) At.all times during the tax year (ess than 25%
in value of the corporation's stock is owned,
directly or indirectly, by foreign parsons,
At ieast 5% of ihe corporation's gross
Income is effectively connected with the
conduct of a trade or business in the Virgin
Islands, American Samoa, Guam, the CNMI,
of the United States far the 3~year period
ending with the close of the tax year of the
corporation {or the periad the corporation or
any predecessor’has been in exlstence if
less}), and :
3) No substandial pdrt of the income of the cor-
paration is used, directly or |nd|rectly. to sat-

2

-—

isfy obligations 1o a person who is not a bona -

fide resident of the Virgin Istands, American
Samoa, Guam, the CNMI, or the Umted
.States.

Note: The pravisions discussed anove far Vir-
gin {sfands and American Samoa corporaffions are
extendéd to-Guam and GNMI corporations when.
an implementing agreement is in effect betweaen

2

the United: States and each ‘'of thase possessions.
For further information, write to tha Internal Reve-
-nue Service, Assistani. ‘Commiissioner (Interna-
tional), 950 L'Enfant Plaza South S W
‘Washington, DC 20024,

Resident of Puerto Rico. Even if an allen isa
bona fide rasident of Puarto Rico for the entire
year and is required to pay taxes. generally in the .

same way as a U.S. citizen, the alien is treated as

a nonresident alien for the withholding rules
explained here. This afien will be entlited to a
credit against U.8, income tax for any |ncome tax
withhetd under thése rules. -

" A nonresident alien trustee, adrninlstrator, or

executor of a trust or an estite is treated as a
nonresident atien, even thouigh all the benefi-

_‘ciaries of the trusl or estate are cifizens or’

resudems of the United States.

Foreign private foundation. A prwate founda-
tior that was created or organized under the laws
of a fargign country Is a foreign-private foundation.
Gross investment income from sources within the
United States paid to a qualified foreign private
foundation is subject to withholding of a 4%.
exclse tax rather than the ordinary statutory 30%
income tax: For more information on foreign
private foundations,; see Publication 578, Tax
information for Prfvate Foundatrans and Founda-
tion Managers, -

Other forelgn organizatluns, assoclatians, and
charitable institutions. An organization is not
preciuded-from being exempt from income tax
under. section 501 (a) of the Internal Revenue
Code merely because it was formed under foreign
law. Generally, you do not have to withhold tax on
payments of income to such foreign tax-exempt

araanizations if the Internat Rnunnna Bervica has

arganZanins = NLETIA ASVENLES SENCS

determined that they are nat foreign prwate
foundations.”

Payments to these orgamzatmns however,
must be reported on Form 10425, Foreign
Parson’s 5. Source Income Sub,'ecr to Withhold-
ing, even though na tax is withhetd.

You must withhold tax onthe unrelated busi-
ness income (as described in Publication 598, Tax

_on Unrelated Business Income of Exernpt Organi-
- zations) of (oreign tax-exermnpt organizedions in ne
same way thal you would withhold tax on similar

income of nonexempt organizations.

Withholding

'Exemptions
-and Reductions -

You shauld withhold any required tax if tacts indi-

. cate that the individual, or the fiduciary, o whom

you are 1o pay the income is a nonresident alien, If
you fail to withhold tax, you are still liable for

~ payment of the tax, especially if the alien fails to

satisfy the U.S. tax liahtlity. Howevaer, the alien
may.be allowed an exemption from withholding or
a reduced rate of withholding as explained here,

Evidence of residence. . If an individual gives
you a written slatement, in duplicate, stating that
te or she Is a ditizen or resident of the United
Stales, and you do not know otherwise, you may
accept this statement and are relieved from the

- duty of withholding the tax. Or, an alien may claim

118! residence by filing with you, in duplicate, .
Form 1078, Certificate of Afien Claiming Resi-
dence in the United States. Holders of visas that
do not permit permanent résidence in tha United
States should write to the internal Revenue
Ser\nca Assistant: Commissioner (Internahonal)

dmemdioms IKISTRIO A0 | 1 efand Dlioess Oa
Hllﬂllllul o HNGA 6 s, U0 L HHR) T gia \JUH\II

S.W., Washington, DC 20024, for advice about-
t\t\t\g 3 Forde 1478 and, § (ing Farm W78 s
proper, about the nead to make estimatéd tax
payments .

CAUS bank that is a payer of. lncame subgect 1o,
withhalding may decide whether to accept an indi-
vidual's proof of U.5. citizenship or residence .
given through & foreign bank te whichincome'is:
paid, I the U.S. bank accepts this proof, it will not -
ba liable for payment of tax if later it is shown that
the individual was in fact a nonresident alien, If it
accepts the proof, hawever, the U.S: bank must
file an information return en Form 104285 showing
the name, address, identifying number, and the
particular 'securities of the actual owner; and
inclicating that it is relying on proof submitted by - -
the foreign bank as its basis for not withholding, -

Partnerships and corporations. You may rely -
on & written statement fram a partnership 'or cor-
poration claiming that it is not foreign as proof that
the parinership or corporation is domnestic and
thus not subject to withholding tax. The statement
must be given-ta you in duplicate. It must contain -
the taxpayer's employer identification number, the
address of the taxpayer's {1.5. office or place of -
business, and it must be signed by a member of
the partnership or by an officer of the corporation.
The official title of the corporate officer also must
be given.

Where tc send statements and Forrn 1078
You must forward the duplicate copy of each™
statement or form, tagether with a letter of

. transmittal, to the Internat Revenue Service

Center, Philadelphia, PA 19255, You must keep
the original statement ar form for your records.

Withholding exemption for undue
administrative burden. No withholding is
required from fixed or determinable annual or peri-
odic incame paid to a fareign partnership or cor-
poration engaged in trade or business inthe ~
United States if the fareign partnership or corpara-

- tion establishes, 1o the satisfaction of the district

director in whose district the related books and
records are kept, that withholding woutd impose
an uridue administrative burden for the tax year
and that the collection of the tax wilt not be jeop-
ardized by not withhalding.

The withholding exemption is available to 4 for-
algn partnership or corporation only if it receives a
determination from the district director stating that
the exemption applies and provides you with a
copy of the determination.

Ganerally, withholding will impose an undue
administrative burden only if:

1} The person entitied to the income, suchas a
foreign insurance company, raceives income
from you on securities issued by a single cor-
pnr-ation, some .of which is, and some of which
1s not, effectively connacted with the conduct
of a frade or business within the Umled
States, and

2) itis unduly difficult to determine the effectwe
cannection because of the circumstances
undder which the securities are held.

Withholding requirements for inhabitants of .
the Virgin Islands. You need not withhold tax on
PAYIOENTS 10 a PeTSan who at the Wme of paymnent
reasonably expects to meet the income tax
obligations for that particutar income under .
section 28{a) of the Revised Organic Act of the
Virgin lslands. That saction pravides that all
persons who are permanent residerts of the Vir-
gin lsfands will meet their U.S. tax obligations by
paying to the Virgin Islands their tax on income
frar all sources both within and cutside the Virgin
Islands. For-this purpose the term "person”
includes an-individual, partnership, or corporation..
To avoid withhalding, a payee must notify vau
by letter, in duplicate {a separate letter is required
each year), that the payee expects to meet U.5.
income tax obligations on alf income 1o be paid by

et elearie b nalondnr vaar yndar sostinn SR
yau durir id e CanenGal yaar under SeCth £oia)

of the Revised Organic Act of the Virgin Islands.
This latter of notification autharzes yos 1o pay the
income for-the calendar year without deducting
the tax. You-musi forward the duplicate copy of



ehEf1EYer ol notiflchtian, WA A lelter of -
{fransmittal, to the Intérmal Revenue Service,
‘Assistant Commissioner {International), Attention:
IN:C:TPS, 850 L'Enfant Plaza South, SW., Wash
ington, DG 20024.

Withholding on income effectively connected
with a trade or business in the United States.
(Cther than effectively connectad 1axable income
af a partnership that is alfocable to ifs foreign part-
.nars, or income from the disposition of a U.S. real
property intefest, you do not need to withhold tax
on income if:

1} The income is effectively connected with the :
canduct of a trade or business in the United
States (see definition, later) by the person
entitled o the income,

2) The income is includible in the reci plent s
_gross ncome, and

3) -A statement claiming axemption, such as
Form 4224, has been filad by the person enti-
tled ta the income, as discussed later,

This no withhodding ule applies to income for

sarvices pertormed by a foreign partnership or far-
eign corporation (other than a corporation :
described in the following discussion), but does
not apply to compensation for personal services
performed by an individual.

Despite the no withhelding rule, you must with-
hold tax-from payments 1o a fareign corporation
for services if all of the following apply:

1) The foreign corporation otherwise quadifies as
a personal holding company for income tax - -
purposes,

2} The foreign corporation receives amounts
-under a contract for personal services of an
individuat whom the corporation has na right
lo designate, and

3y 25% or more in value of the outstanding stock
of the foreign corporation at some time during
the fax year is owned, directly or indirectly, by
or for an individual who has performed, is to
perform or may be designated as the one o
perform, the services called for under the
contract.

Dafinition of effectively cannecited income.
Generally, when a nonrasident alien individual or
foreign corporation angages in a frade or business
in the United States, all income from sources
within the United States other than fixed or deter-
‘minable annual or pericdic income {such as
wages, interest, dividends, and reni) and certain
similar amounts is considered effectively con-
nected with 8 U).$, husiness. Fixed or determina-
bie apnual or pericdic incomea and similar amounts
may or may not be effectively connected with a
1.8, businass.

The factors to be considered in-establishing
whether fixed or determinable annual or periodic
income and simitar amounis from U.S. sources are
effectively connectad wnh a U S. trade or busi-
ness inchide: .

1).Whether the income is from assats used in or
held for use in the conduct of that trade or
business, or

2} Whather the activities of that trade or busi-
ness were a material factor in the reahzatmn
of the income.

Form 4224, Noprasident alien individuals, fidu-
ciaries, foreign. partnerships, or furelgn Corpora-
tions engaged in trade or business in the United
States at any time during their tax year must notify
you as withholding agent as to the items of
income for the tax year that wili be effectively con-
nected with a trade or husiness in the United
States. They can do this by using Form 4224,
Exemption from Withholding of Tax on income
Effectively Connected with the Conduct of a Trade
or Business in the United States.

w:thhoiding on &ertain gambling winihings,
Winnings of a nonresident alien from wagers on
blackjack, bacearat, craps, roulette, or big-6 wheel

‘are not subject 1o mcome tax or 30% withholding
" tax.

Investment Income of
Foreign Governments
and international

' Orgamzatlons

. Investraent income earned by a forelgn goverr-

ment in the United States, subject 10 certain
axceptions, is not included in the gross income of
the foreign government and is not subject to U.S.

withholding tax. Investment income means income

from investments in the United States in stocks,
honds, or other damaestic securities; financial
instruments hald in the execution of governmental
financial or monetary policy; and interest on
maney depasited by a foreign government in
banks in the United States.

Income received by a forsign governrerit fram
the conduct of 4 commercial activity or frorm
sources other than those stated above, is subject
to withholding. in addition, income recaived from a
conirolled commercial entity fincluding gairi from
the disposition of any interest in a controlled com-
mercial entity) and income received by a con-
trolled commercial entity is subject to withholding.

International organizations are also exempt
from withholding tax on income from investments
in the United States in stocks, bonds, or other
domestic securities, and from interest on-money
deposited in the United States.

Form 8709, Foreign governmeriis ahd interna- -
tional organizations may fila Form 8709, -
Exemption From Withholding on Investment
fncome of Foreign Governments, with you to claim
exemption from withholding on investment
income. Form 8709 is not required by the Internal
Revenue Service, and there is no obligation on'
the foreign government or international organiza-

tion to file the form with you, or on you to ask for

the form to be filed. However, as the withholding
agent, you must determine if the exemption from

withholding is allowable. if you fail to obtain Form
8709 and fail 10 establish otherwise that the

income was exempt from withhalding, you will be

liable for the tax. _
You may request Form 8?09 from the gavarn-

mem or organization befpre you pay the income. If

you do not receive. a completed Farm 8708, you

may withhold. If you obtain Form 8709, you will be .

protected from liabitity except If either of the
following applies:

1} You know or-have reason 10 know that the

government or organization is not aligible for

the exemption from taxation under Internal ,
‘Revanue Code section 892 either because it
does not quaiify as a toreign government or
- international orgenization, or the mcome does
not quaiity for the exemption, or

P) You know or have reason to know that any of -

the facts or assertions on Farm 8709 may be
false.

If you accept Form 8702 and Iater detarmine
that ane of the above situations applies, you must
promptly notify, in writing, the Director, Office of
Compliance, Assistant Commissiones (interna- -
tional), 950 L'Enfant Plaza South, S.W., Washing-
ton, DC 20024, and must withhold on any
amounts nct yet paid. You must also withhold if
the office shown ahove notifies you that the gov-
ernmert or grganization or the income may not be
eligible for exemption from taxation.

Do not send Form 8708 to the IAS. Kegp the
form for at least 4 years after the end of the year
in which the income o which it applies is paid.

Treaty Beneflts

Residents of certain foreign countries may be enti-
tled to reduced rates of, or exemption from, tax -
under an applicable tax freaty between the
country of which they are residents and the United
States, These foreign residents, generally, must
notify you as withhalding agent that they are
rasidents of a country with which the United

© States has an income tax freaty.and that they,

therefore, qualify tor reduced rates of, or
exemptian from, income tax withholding. :
The exemptions fram, or reduced rates of, L.5.

“tax vary between countries and as to specific

items of incorme. As a result, before disbursing this
income, you st consult the provisions of the tax
treaty that apply to the country of the nonresident

faxpayer to wtiom you are making the payment,

If an applicable treaty does not cover a particu-
lar type of incame, of if no treaty exists with the
country of which the alien is a resident, you must
withhold on the income at the statutory rates
shown in this publication. If the payment of
income is covered by a treaty, however, you must
follow the pravisions of that treaty.

If a nonresident alien individual has made an
election with his or her U.S, citizen or resident
spouse td be treated as a U.5. resident for income
tax purposes, the nonresident alien may not claim
to be a foreign resident to obtain the benefits of a
reduced rate of, or exemption from, U.S. income
tax under an income tax treaty.

Tables at the end of this publication shnw the
countrias with which the United States has income
tax rpaties and the rates of withholding appiicable
in cases where all conditions of tha particular

reaty arlicles are satisfied,

Foreign payee’s status. [, as a withholding
agent, you are not able to easily detenmine the
relationship hetween yourself and a foreign payee
or the relationship of a foreign payee and a foreign
corporation, you shoutd withhold at a rate of 30%.
The 30% rate aiso appiies if you are unable to
determine whather the alien is a nanresident or a
resident of the United States.

Form 1001, A foreign payee may claim an
aexemptlion or reduced tax rate by filing Form 1061,
Ownership, Exemption, or Reduced Rate Certifi-
cate, In the case of income {other than dividends
and compensation for personal services) that is

subject to a reduced rate of tax or exemption from. ~

withholding-under an income tax treaty, the payee
should fite Form 1001 as soon as pracficable for
any period of 3 succassive calendar years during
which such income is expected to be recaived,
For jnterest on coupon bands, the payee should
file the form each lime a coupon |s presented for
payment,

" The payse must use a separale Form 1001 for

each type of income, except for income received
from a trust, estate, ar investment account. A
payes who receives income from 4 trust, estate,
or investment account usaes a separate Form 1001
far each ditferent trust, estate, or investment
account, regardless of how many types of income
are received.

if, after filing Form 1001, an owner ceases to be
gligible for the banefits of the treaty for such
incame, the cwner must promptly notify you as the
withholding agent by letter, When any change
occurs in tha ownership of the income as

recorded an the books of the payer, the

axemption irom, of reduction in the rate of, with-
holding of V.S, tax no ionger applies uniess the
new owner of record also is entited 1o & reduced
or exempt rate of tax under a treaty and propearly
files Form 1001 with you.

If you have reason to knaw that an owner of
incame'is not eligible for treaty benefits claimead
on a Form 1001, you should disregard the form
and withhoid tax at the statutory rate. However,:
prior o the time when you have reason to have
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: PAPERWORK REDUCTION ACT SUBMISSION

‘Please read the instructions hefore completing this form, For Additional forms or assistance in completing this form, contact your
agency's Paperwork Clearance Ofticer. Send two copics of this form, the collection instrument to be reviewed, the Supporting

Statement, and any additional documantation to:

Office of Information and Regulatory Affairs, Office of Meanagement and

Budgat, Docket Library, Room 10102, 728 17th Street NW Washington, DC 20503,

1. Agsncy/Subagenay originating request

2. OMB control number

b. [ None

SOCIAL SECURITY ADMIN]_STRATION a. 0980— 0066
3. Type of informution aollaction (check ana) 4. Typo of raview requested fcheck one)
8.[ ) New collection 8.8 Regutar
. b. @ Ravision of & cyrrently approved collection b.[:] Emesrgency-Approval requasted by: -

c. D Exiension of a ourrently approved collection

d.[] Reinstatemant, without changs, of e pravioutly approved
collsction for which epproval hes expired

8. D Reinstatomont, with change. of a proviously approved
collection for which spproval has expired

f. D Existing collection in use without an OMB control number

For b—f, nota ltam A2 of Supporting Statament instructions

¢.[] Dolegated

5. Small antitise
Will this information collection have a gignificant economic impaot
on 8 substantial number of emall entities?  Yes No X

8..Raqussied sxpiration date
a. Thres yeara from approval dote

7. Tide

Application for a Social Security Card

b.D Othar Specify
NEAE W ED

8. Agency form numberis) fiF epplicable)
585

3\ _
Wpppe2 9y &=

9. Kcy;wovds.
....Social Security Benefits, ldentification Card

MR DUCREL LIBRARY

10. Abetract

The information collectad on Form 88-5 is used by the Social Security Administration to assign Social Security
Numbers so that individuals may obtasin employment, report earnings, open bank accounts, pay taxes, apply for
benafits and for other purposes. The affected public consists of individuals who apply for Social Security

Numbers.

V1. Atincted public {Mark primary with *P* and ell pthers that spply with “X*)

12. Obligstion to ';upnnd (Mark primary with *P* and all othars that apply
with “X°)

5. X individuals or houteholds d. ___ Farms
b Busl ther ¢ it ¢ Fedarsl Qave t o X vowntary
. r g X & a
—- Business o .°. °'. or-pro —_ ibe mman b. B, Raquired ta obrsin ar ratain bansfita
c. .. Not-for-profit institutions f. _._ State. Local or Tribal _Govemmm <. . Mandatory
13. Annuel reporting and recordkeeping hour burden 14. Annual reporting and recordkecoping cost burden {in thoucande of dallars)
a. Number of ratpondsnta 18,000,000 8. Totel ennualized capitaljstartup costs N/A
5. Toteal 1
ntal ennusl responses 16,000,000 b. Yotsl snnusl costs OamM
1. Percentage of those rasponses ¢. Total annualizod gost raquesisd
collected sloctronically 0 % d. Current OMB Inventory
¢. Total annual hours requesied 2.275.000 o. Ditfersncs
d. Curront OMB inventory 2,000,000 f. Explanation of diffarence
o. QDilterence 275,000 1. Program changs
i, Fxplanatian of ditterence 2. Adjustment
1. Frogram changa o
2. Adjusiment _',275‘000
16. Purpose of Infermation (Mark pdm;;s)r with *P* and sil others that apply 16. Fuqdancy of recordkeeping or raparting fehsck alf that spply)
with ~X"} a. Dﬂocordknpim b. [_,]Thlrd party disclosure
8. X Application for benafits e.___ Program planning or management | o m Reporting
b, ... Program svsiustion t. ——Resoarch 1. &]oﬂ ocaanlon 2[7] weenly 3.[] Mentnty
¢. = Genersl purposo statistics 9-  -Asguiatory or complance 4. [J ausrtedy 6. [ ]Bembannustly 6. [lannuniy
é. — Aunh 7. [] sicnniany 8. [_Jower (describel

- pm—

17, Statisticat mathads
Dosas this information colffection empioy statistical methoda?
ves [

No DY

18. Agency sontact (person wha can best answar questions regarding the
cantent of this submisslon)

Nams

Frederick W. Brickenkamp

- e

OMB 83-] EF-FF (10.95)
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19. Certification for Paperwork Reduction Act Submissions
On behslf of this Federal agency, | certify that the collaction of information encompassed by this request complias
with 5 CFR 1320.9.

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8 (b){3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification
covers: : .

{a) It is necessary for the proper performance of sgency functions;
{b) It avoids unnecessary duplication;
{c) It reduces burden on small entities;
{d) 1 uses plain, coherent, and unambiguous terminology that is understandable to respondents;
{e) lts implementation will be consistant and compatible with current reporting and racordkeening practices;
{(f) It indicates the retention periods for recordkeeping requirements;
(g) It informs respondents of the information called for under 5 CFR 1320.8 (b)}{(3):
{i} Why the information is being coliectad;
{ii)  Usae of information;
{ili) Burden estimate;
{iv) Nature of rasponse (voluntary, required for a benefit, or mandatory);
{v} Nature and extent of confidentiality; and

(vi) Need to display currently valid OMB control number;

(h} It was developed by an office that has planned and sllocated resources for the efficiant and effective
management and use of tha information to be collected {see nots in Item 19 of the instructions);

{iY It uses effective and efficient statistical survey methodology; and **
{i) 1t makes appropriate use of information technology.

* ¢ This information colection (] doesfX] does not employ statistical survey methods.

If you are unable to certify complianca with any of these provisions, identify the item below and explain the reason
in item 18 of the Supporting Statement.

Date

/2/07 /27

Date
7 2703/oe
7/

OMB 83-1 EF-FF(10-85f <



IN THE UNITED STATES DISTRICT COURT FOR
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, *
Plaintiff *
Vs. *  Civil No.:
JOHN BAPTIST KOTMAIR, JR., * WMN 05 CV 1297
etal. *
Defendant *
* ok ok ok
DEPOSITION OF:
Gary Metcalfe |
The deposition of Gary Metcalfe was taken on behalf
of the Defendants on Thursday, March 16, 2006,
commencing at 10:05 a.m. at the U.S. Attorney's
Office, 32 South Charles Street, Baltimore,
Maryland before Lynne Livingston, a Notary Public.
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- |APPEARANCES:
|George Harp, Esq.
610 Marshall Street
Suite 619
Shreveport, LA 71101
On Behalf of the Defendants

Thomas M. Newman, Esq.
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 7238

Ben Franklin Station
Washington, D.C. 20044
On Behalf of the Plaintiff

John Baptist Kotmair, Jr., Pro Se
12 Carroll Street
Westminster, MD 21157
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PROCEEDINGS
WHEREUPON,

Gary Metcalfe,
the witness called for examination, having
been first duly sworn, was examined and
testified as follows:

EXAMINATION

BY MR. HARP:

Q Mr. Metcalfe, my name is George Harp
and I represent Save-A-Patriot Fellowship and
John Kotmair, Jr., here, pro se.

And we have Mr. Tom Newman here
that's representing the government in this
matter.

For the record, could you state your
name and address, please?

A It's Gary Metcalfe, and 1 prefer to
use the address of the IRS office down here
and let them send me any correspondence.

Q That’s fine.

A Okay. In which case it would be in
care of Joan Rowe, IRS, care of Joan Rowe, 31
Hopkins Plaza, Room 1040, Baltimore, Maryland
21203.
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FOIA request itself but the fact that Mr.
Kotmair wasn't authorized to send it for
someone?

A Well, when you're talking about FOIA
requests, that goes through disclosure. I'm
not really, was never really involved in FOIA
requests. |

Q Okay.

A So I can't really talk about FOIA
requests.

MR. KOTMAIR: Privacy being the same
thing with FOIA; is that right? Privacy act
request, FOIA requests being the same
category of things?

THE DEPONENT: Privacy --

MR. KOTMAIR: Through a disclosure
officer.

THE DEPONENT: Yeah. Well, yeah,
kind of.

MR. KOTMAIR: Okay,

THE DEPONENT: Now these letters that
you've been showing me were ones that were
sent to, you know, either revenue agents, or
the service center or whomever to impede or

Page 75
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the investigation or actions against
individuals. The assessment of taxes or --

MR. KOTMAIR: And those letters
actually --

THE DEPONENT: Whatever.

MR. KOTMAIR: Actually impede that.

THE DEPONENT: No, because they're
disregarded. But you're still --

MR. KOTMAIR: There's no --

- THE DEPONENT: But it's still the
idea that, you know, you get this letter. I
mean it's an attempt to impede.

MR. KOTMAIR: That's fine.
THE DEPONENT: I mean, and the idea
if you get the letter and you respond to it

and you say, hey, you know, this individual's

not authorized to represent you, then that's

impeding it because it's causing, you know,

an extra administrative step or steps.
MR. KOTMAIR: Do you know if the
service ever actually gave me an appeal

hearing for them not recognizing my number

that they issued to me?
THE DEPONENT: No, [ don't know.
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Your Appeal Rights and
How To Prepare a Protest
If You Don't Agree

Introduction

This Publication tells you how to appeal your tax
case if you don't agree with the Internal
Revenue Service (IRS) findings.

If You Don't Agree

If you don’t agree with any or all of the IRS
findings given you, you may reguest a meeting
or a telephone conference with the supervisor of
the person who issued the findings. ¥f you still
don't agree, you may appeal your case to the
Appeals Office of IRS.

If you decide to de nothing and your case
involves an examination of your income, estate,
gift, and certain excise taxes or penalties, you
will receive a formal Notice of Deficiency. The
Notice of Deficiency allows you to go to the Tax
Court and tefls you the procedure to follow.
you do not go to the Tax Court, we will send you
a hill for the amount due.

If you decide to do nothing and your case
involvas a trust fund recovery penalty, or certain
employment tax liabilities, the IRS will send you
a bill for the penalty. if you do not appeal a tenial
of an offer in compromise or a denial of a
penalty abatement, the IRS will continue
collection action.

If you don't agree, we urge you to appeal your
case to the Appeals Office of IRS. The Office of
Appeals can settle most differences without
expensive and time-consuming court trials. fNate:
Appeals can not consider your reasons for not
agreeing if they don’t come within the scope of

the tax laws (for example, if you disagree solely

on moral, religious, political, constitutional,
conscientious, or similar grounds.)]

The following general rules tell you how to ap-
peal your case.

Appeals Within the IRS

Appeals is the administrative appeals office for
the IRS. You may appeal most IRS decisions with
your local Appeals Office. The Appeals Office is
separate from - and independent of - the IRS
(ffice taking the action you disagree with. The
Appeals Office is the only level of administrative
appeal within the IRS.

Conferences with Appeals Office personnel are
held in an informal manner by correspondence,
by telephone or at a personal conference.
There s no need for you to have represertation
for an Appeals conference, but if you choose
to have a representative, see the requirements
under Representation.

If you want an Appeals conference, follow the
instructions in our letter to you. Your reguest will
be sent to the Appeals Office to arrange a
conference at a convenient time and place, You
or your representative should prepare to discuss
all issues you don't agree with at the conference.
Most differences are settled at this level,

In most instances, you may be eligible
to take your case to court if you don’t
reach an agreement at your Appeals
conference, or if you don't want to
appeal your case to the IRS Office of
Appeals. See the [ater section Appeals
Te The Courts.

Protests

When you request an appeals conference, you
may also need to file a formal written protest or
a small case request with the office named in
our letter to you. Also, see the special appeal
request procedures in Publication 1660,
Collection Appeal Rights, if you disagree with lien,
levy, seizure, or denial or termination of an in-
staliment agraement.

You need to file a written protest:

¢ w In all employee plan and exempt organization

cases without regard to the dollar amount at
issue.

w Inall partnership and S corporation cases with-
out regard to the dollar amaount at issue.

m In all other cases, unless you qualify for the
small case request procedure, or other
special appeal procedures such as request-
ing Appeals consideration of liens, levies,
seizures, or installment agreements. See
Publication 1660.

How to prepare a protest:
When a protest is required, send it within the
time fimit specified in the letter youreceived.
Include in-your protest;
1} Your name and address, and a daytime
telephane number,
2} A stalement that you want to appeal the
IRS findings W the Appeals Office,

3) Acopy of the letter showing the proposed
changes and findings you don't agree with
for the date and symbaols from the letter),

4) The tax periods or years involved,

5) Alist of the changes that you don't agree
with, and why you don't agree.

¥l IRS

Departmant of the Treasury
Internal Revenue Service

www.irs.ustreas.gov

Publication 5 (Rew 11904}
Catalog Number 460741

By The facts supporting your position on any
issue that you don't agree with,

7} The law or authority, i any, on which you
are relying.

8) You must sign the written protest, stating
that it is true, under the penalties of
perjury as follows:

"Under the penatties of pecfury, | declare that
| examined the facts stated in this protest,
including any accompanying documents,
and, to the best of my knowledge and helief,
they are true, correct, and complete.”

If your representative prepares and
signs the protest for you, he or she must
substitute a declaration stating:
1) That he or she submitted the pratest and
accomganying dacuiments and
2) Whether he or she knows personally that
the facts stated in the protest and accom-
panying documents are brue and correct.

We urge you to provide as much information as
you can, as this will help us speed up your
appea). This will save you noth time and money.

Small Case Request:

If the total amount for any tax period is not more
than $25,000, you may make a small case
regquest instead of filing a formal written protest.
In computing the total amount, include a
proposed increase or decrease in tax (including
penatties], ot clafimed refund. for an offer (a
compromise, in calculating the total amount,
include totaf unpaid tax, penalty and interest due.
For a small case request, follow the instructions |
in our letter to you by: sending a letter request-
ing Appeals consideration, Indicating the changes
you don’t agree with, and the reasons why you
don’t agree.

Representation

You may represent yourself al your appeals
conference, or you may have an attorney,
certified public accountant, or an individual
enrolled to practice before the IRS represent you.
Your representative must be qualified to
practice before the IRS. If you want your
representative 1o appear Withoul you, you must
provide a properly completed power of altorney
to the IRS before the representative: can receive
or inspect confidential information. Form 2848,
Power of Attorney and Declaration of Represen-
tative, or any other properly written power of
attorney or authorization may be used for this
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purpose. You can get copies of Form 2848 from
an IRS office, or by calling 1-800-TAX-FORM
{1-800-829-3676).

You may also bring another person(s) with you
io support your position.

Appeals To The Courts

If you and Appeals don‘t agree on some or all of
the issues after your Appeals conference, or if
you skipped our appeals system, you may take
your case to the United States Tax Cowst, the
United States Court of Federal Claims, or your
United States District Court, after satisfying
certain procedural and jurisdictional require-
ments as described below under each court.
{However, if you are a nonresident alien, you
cannot take your case to a United States District
Court) These courts are independent judicial
bodies and have no connection with the IRS.

Tax Court

If your disagreement with the IRS is over whether
you owe additional income tax, estate tax, gift
tax, certain excise taxes or penalties related to
these proposed liabilities, you ¢an go 1o the United
States Tax Court. (Other types of tax controver-
sies, such as those involving some emplayment
tax issues or manufacturers’ excise taxes,
cannot ba heard by the Tax Court) You can do
this after the IRS issues a formal letter, stating
the amounts that the [RS believes you owe. This
letter is called a notice of deficiency. You have
90 days from the date this notice is mailed to
you to file a petition with the Tax Court (or 150
days if the notice is addressed to you outside
the United States). The last date to file your
petition will be entered enthe notice of deficiency
issued ko you by the IRS. If you don't file the
petition within the 90-day period {or 150 days,
as the case may be), we will assess the
praposed liability and send you a bill, You may
also have the right to take your case to the Tax
Cowrt in some other situations, for example,
following collection action by the IRS in certain
cases. See Publication 1660,

If you discuss your case with the IRS during the
90-day period (150-day period), the discussion
will not extend the period in which you may file
a petition with the Tax Court.

The court will schedule your case for trial at a
lecation convenient to your, You may represemt
yourself before the Tax Court, or you may be
represented by anyone permitted to practice
before that court,

Note: If you don't choose to go to the IRS
Appeals Office before going to court, normally
you will have an opportunity to attempt
settlement with Appeals before your trial date.

If you dispute not more than $50,000 for any
one tax year, there are simplified procedures. You
can get information about these procedures and

other matters from the Clerk of the Tax Court,
400 Second St. NW, Washington, DC 20217.

Frivolous Filing Penalty

Caution: I the Tax Court determines that your
case is intended primarily to cause a delay, or
that your position is frivalous or groundless, the
Tax Court may award a penalty of up to $25,000
to the United States in its decision.

District Court and Court of
F_ederal Claims

If your claim is for a refund of any type of tax,
you may take your case to your United States
District Court or to the United States Court of
Federal Claims. Certain types of cases, such as
those involving some employment tax issues or
manufacturers’ excise taxes, can be heard only
by these courts.

Generally, your District Court and the Court of
Federal Claims hear tax cases only after you have
paid the tax and filed & claim for refund with the
IRS. You can get information about procedures
for fifing suit in either court by contacting the
Clerk of your District Court or the Clerk of the
Court of Federal Claims.

If you file a formal refund claim with the IRS, and
we haven't responded to you on your claim within
6 manths from the date you filed it, you may file
suit for a refund immediately in your District Court
or the Court of Federal Claims. If we send you a
letter that proposes disallowing or disallows your
claim, you may request Appeals review of the

disallowance. If you wish to file a refund suit, -

you must file your suit no later than 2 years
fram the date of aur natice of claim disaliow-
ance letter.

Note: Appeals review of a disallowed claim
doesn’t extend the 2 year period for filing
suit. However, it may be extended by
mutual agreement.

Recovering Administrative and
Litigation Costs

You may be able to recover your reasonable
litigation and administrative costs if you are the
prevailing party, and if you meet the other
requirements. You must exhaust your admin-
istrative remedies within the RS to receive
reasonable litigation costs. You must not
unreasonably delay the administrative or court
proceedings.

Administrative costs include costs incurred on
or after the date you receive the Appeals
decision letter, the date of the first letter of
proposed deficiency, or the date of the notice of
deficiency, whichever is earliest.

Recoverable litigation or administrative
costs may include:

m Attorney fees that generally do not exceed
$125 per hour. This amount will be indexed
for a cost of living adjustment. '

w Reasonable amounts for court costs or any
administrative fees or similar charges by the
IRS.

= Reasonable expenses of expert witnesses,

m Reasonable costs of studies, analyses, tests,
or engineering reports that are necessary to
prepare your case.

You are the prevailing party if you meet
all the following requirements:

= Ypu substantially prevailed on the amaunt in
controversy, or on the most significant tax
issue or issues in question.

= You meet the net worth requirement. For

individuals or estates, the net worth cannot ™

exceed $2,000,000 on the date from which
costs are recoverable. Charities and certain
cooperatives musk not have more than 500
employees on the date fram which costs are
tecoverable, And taxpayers other than the two
categories listed above must not have net
worth exceeding $7,000,000 and cannot have
maore than 500 emplayees on the date from
which costs are recoverable,

You are not the prevailing party if:

= The United States establishes that its position
was substantially justified. If the IRS does not
follow applicable published guidance, the
tinited States is presumed to not be substan-
tially justified. This presumption is rebuttable.
Applicable published guidance means requ-
lations, revenue rulings, revenue procedures,
information refeases, notices, announcements,
and, if they are issued to you, private letter
rulings, technical advice memoranda and de-
termination letters. The court will also take into
account whether the Government has won or
lost in the courts of appeals for other
circuits on substantially similar issues, in
determining if the United States is substan-
tially justified.

You are also the prevailing party if:

= The final judgment on your case is less than
or equal to a "qualified offer” which the IRS
rejected, and if you meet the net worth
requirements referred to above,

A court will generally decide wha is the prevail-
ing party, but the IRS makes a final determina-
tion of liability at the administrative level. This
Means you may receive administrative costs from
the IRS withcut going to court. You must file your
ctaim for administrative costs no later than the
90th day after the final determination of tax,
penalty or interest is mailed to yau. The Appeals
Office makes determinations for the IRS on
administrative costs, A denial of administrative
costs may be appealed to the Tax Court no later
than the 90th day after the denial,



