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INTRODUCTION

Pursuant to Federal Rules of Appeal Procedure Rules 35 and 40,

Appellant John Baptist Kotmair, Jr. (hereinafter Kotmair) hereby petitions

this Court for a rehearing en banc, on the grounds that the decision of the

three-judge panel in this case is in conflict with numerous prior decisions of

this Circuit and of the Supreme Court, as discussed below.

First and foremost, the panel affirmed the District Court’s grant of

summary judgment to Appellee United States of America (hereinafter,

“United States” or “the government”), despite the existence of disputed

issues of material fact, and a lack of proper evidence to support its findings

of fact.

ARGUMENT

Res Judicata

The government alleged in its complaint seeking a permanent

injunction that “John Baptist Kotmair, Jr. [was] d/b/a Save-A-Patriot

Fellowship (hereinafter SAPF) and National Workers Rights Committee.”

Kotmair disputed this allegation in his motion for summary judgment,

giving evidence of the fact that in a prior decision in the District Court for

the District of Maryland, Save-A-Patriot Fellowship v. U.S., 962 F.Supp 695



(1996) (Exhibit A attached).  That Court held that Kotmair was not doing

business as Save-A-Patriot Fellowship, but was instead its Fiduciary.

The United States filed an Appeal of this judgment to this Circuit, and

then later filed a motion to dismiss its appeal with prejudice (Exhibit B

attached). In response to the government’s motion, this Circuit issued an

Order dismissing the United States’ appeal (Exhibit C attached). Thus the

government’s complaint for injunctive relief in this instant action against

Kotmair doing business as SAPF is barred by the doctrines of res judicata

and collateral estoppel.   The United States gave no evidence to the contrary,

and the District Court, completely disregarding Kotmair’s res judicata and

collateral estoppel arguments, granted the government’s motion for

summary judgment.

That being the case, this Court’s affirmance of the lower Court’s grant of

summary judgment for the government is in conflict with the Fourth Circuit’s prior

decision in In re Microsoft Corp. Antitrust Litigation, 355 F.3d 322, 326 (4th Cir.,

2004):

Under the traditional rubric of res judicata, once a matter --
whether a claim, an issue, or a fact -- has been determined by a
court as the basis for a judgment, a party against whom the
claim, issue, or fact was resolved cannot relitigate the matter.
Judicial efficiency and finality have demanded such a policy.

The doctrine of “collateral estoppel” or "issue preclusion,"
which the district court applied in this case, is a subset of the res
judicata genre. Applying collateral estoppel "forecloses the



relitigation of issues of fact or law that are identical to issues
which have been actually determined and necessarily decided in
prior litigation in which the party against whom [collateral
estoppel] is asserted had a full and fair opportunity to litigate."
Sedlack v. Braswell Servs. Group, Inc., 134 F.3d 219, 224 (4th

Cir. 1998) (internal quotation marks and citation omitted).
To apply collateral estoppel or issue preclusion to an issue or

fact, the proponent must demonstrate that (1) the issue or fact is
identical to the one previously litigated; (2) the issue or fact was
actually resolved in the prior proceeding; (3) the issue or fact was
critical and necessary to the judgment in the prior proceeding; (4)
the judgment in the prior proceeding is final and valid; and (5)
the party to be foreclosed by the prior resolution of the issue or
fact had a full and fair opportunity to litigate the issue or fact in
the prior proceeding. See id.; Polk v. Montgomery County,
Maryland, 782 F.2d 1196, 1201 (4th Cir. 1986) (using "necessary,
material, and essential" for the third prong); Tuttle v. Arlington
County Sch. Bd., 195 F.3d 698, (using “critical and necessary”);
C.B. Marchant Co. v. Eastern Foods, Inc., 756 F.2d 317, 319 (4th

Cir.1985) (using “necessary and essential”).

In Save-A-Patriot Fellowship v. U.S., Id., these five standards outlined in

Microsoft Corp. were consummated, giving rise to the protection of the res judicata

and collateral estoppel doctrines. The District Court committed error in ignoring

this doctrine, and granting summary judgment against Kotmair, and this Circuit

erred in upholding the lower court.

The evidence in the attached Exhibit A and Exhibit B reveals that the

government had a full and fair opportunity to litigate, did so, asking this Circuit to

dismiss its appeal of the 1996 Order with prejudice, and this Circuit obliged that

request.



This Court’s affirmance of the lower Court’s grant of summary

judgment against Kotmair is also in conflict with the prior decision in Adkins

v. Allstate Ins. Co., 729 F.2d 974 (4th Cir. 1984), as the Judgment in Save-A-

Patriot Fellowship v. U.S., rendered after a full and complete hearing, bars

any further related actions, such as the allegations in this permanent

injunction complaint. Neither the SAPF or Kotmair, as its fiduciary, altered

or changed the functional operation of this unincorporated association since

that 1996 Judgment.

Both the Supreme Court and this circuit have consistently
recognized the importance of these principles. In Sea-Land
Services, Inc. v. Gaudet, 414 U.S. 573, 94 S.Ct. 806, 39 L.Ed.2d 9
(1974), the Court reiterated: [W]hen a court of competent
jurisdiction has entered a final judgment on the merits of a cause of
action, the parties to the suit and their privies are thereafter bound
“ not only as to every matter which was offered and received to
sustain or defeat the claim or demand, but as to any other
admissible matter which might have been offered for that
purpose.”  Cromwell v. County of Sac, 94 U.S. 351, 352 [24 L.Ed.
195] [1876]. The judgment puts an end to the cause of action ....
414 U.S. at 578-79, 94 S.Ct. at 812, quoting Commissioner v.
Sunnen, 333 U.S. 591, 597, 68 S.Ct. 715, 719, 92 L.Ed. 898
(1948). See also Thomas v. Consolidated Coal Co., 380 F.2d 69
(4th Cir.1967); Bartsch v. Washington Metropolitan Area Transit
Commission, 357 F.2d 923 (4th Cir.1966). Id., at 976.

In United States v. Tatum, 943 F.2d 370, 381 (4th Cir. 1991) this Court

declares very clearly:

The doctrine of res judicata applies to bar a second attempt to
relitigate the same cause of action between the parties.



Commissioner v. Sunnen, 333 U.S. 591, 597, 68 S.Ct. 715, 719, 92
L.Ed. 898 (1948); Mumford, 630 F.2d at 1027. It applies to bar not
only issues that were raised, but also issues that could have been
raised in the earlier action. Allen v. McCurry, 449 U.S. 90, 94, 101
S.Ct. 411, 414, 66 L.Ed.2d 308 (1980). Stated fully, the rule
provides that when a court of competent jurisdiction has entered a
final judgment on the merits of a cause of action, the parties to the
suit and their privies are thereafter bound “not only as to every
matter which was offered and received to sustain or defeat the
claim or demand, but as to any other admissible matter which
might have been offered for that purpose.”

Because the district court ruled over ten years ago that Kotmair is not

doing business as Save-A-Patriot Fellowship, and that Save-A-Patriot

Fellowship is an unincorporated association, separate and distinct from him,

Kotmair should have been dismissed from this action under Federal Rules of

Civil Procedure Rule 17(a) and the doctrine of res judicata — specifically,

the collateral estoppel doctrine precludes Plaintiff United States from

bringing suit against Kotmair in that capacity.  Until now, this Circuit has

consistently held that issues of res judicata and collateral estoppel prevent

litigation such as this permanent injunction complaint against Kotmair.

Representation

Kotmair, in his capacity as fiduciary of SAPF, has represented members

of the Save-A-Patriot Fellowship before the IRS. The Internal Revenue

Service recognized Kotmair’s representative status on November 5, 1990

assigning him Representative Number 2605-47815R. (Docket 51, Exhibit 4).



Since then, and to this day, Kotmair continues to represent members who

give him power of attorney to do so.

By letter dated June 3, 1994, IRS District Director Paul Harrington

claimed that Kotmair is ineligible to have representative status. Since 31

CFR §10.50(a) authorizes revocation of representative status only “after

notice and an opportunity for a proceeding,” and Kotmair had not been

afforded such, he wrote to Harrington on June 15, 1994, explaining the basis

of his authority to represent SAPF members before the IRS. He informed the

IRS of his intention to continue, and requested an appeal proceeding in the

event the IRS was opposed. (Docket 51, Exhibit 4, p. 4). Despite this and

many other letters to the IRS over the years on this issue, the fact remains

that IRS has never pursued a proceeding, as is required by 31 CFR

§10.50(a), to revoke Kotmair’s representative status or number. The

government does not contest the fact that the IRS did not move to revoke

representative status via 31 CFR § 10.50(a).

In its complaint, the United States did not make any charges relative to

Defendant Kotmair’s representing members of SAPF before the IRS (in his

official capacity as SAPF fiduciary), nor did the government allege anything

with regard to Kotmair’s statements about his authority to represent those

members. Subsequently, the United States introduced these issues on its



motion for summary judgment through the affidavit of Revenue Agent Joan

Rowe, who claimed, inter alia, that Kotmair was “not authorized” to

represent SAPF members before the IRS. (Docket 43, p. 7, ¶ 37).

Kotmair’s answering declaration substantially disputed each of the

“facts” sought to be established by Rowe.  This being the case, this Court’s

affirmance of the lower Court’s grant of summary judgment for the

government is in conflict with the 4th Circuit’s prior decision of Davis v.

Zahradnick, 600 F.2d 458, 460 (4th Cir. 1979), which held that “summary

judgment under Rule 56 … may not be invoked where … affidavits present

conflicting versions of the facts which require credibility determinations.”

See also, Stevens v. Howard D. Johnson Co., 181 F.2d 390, 394 (4th Cir.,

1950):

It must not be forgotten that, in actions at law, trial by jury
of disputed questions of fact is guaranteed by the Constitution,
and that even questions of law arising in a case involving
questions of fact can be more satisfactorily decided when the
facts are fully before the court than is possible upon pleadings
and affidavits. … [S]ummary judgment … should be granted
only where it is perfectly clear that no issue of fact is involved
and inquiry into the facts is not desirable to clarify the
application of the law. … As was said by Mr. Justice Jackson,
speaking for the Supreme Court, in Sartor v. Arkansas Nat.
Gas. Co., 321 U.S. 620, 627, 64 S.Ct. 724, 728, 88 L.Ed. 967:
‘Rule 56 authorizes summary judgment only where the moving
party is entitled to judgment as a matter of law, where it is quite
clear what the truth is, that no genuine issue remains for trial,
and that the purpose of the rule is not to cut litigants off from
their right of trial by jury if they really have issues to try.’



This Circuit has consistently held that issues of disputed facts can not

be resolved by summary judgment, and has, in fact, held that the non-

movant is entitled “to have the credibility of his evidence as forecast

assumed, his version of all that is in dispute accepted, all internal conflicts in

it resolved favorably to him, the most favorable of possible alternative

inferences from it drawn in his behalf; and finally, to be given the benefit of

all favorable legal theories invoked by the evidence as considered.”

Charbonnages de France v. Smith, 597 F.2d 406, 414 (4th Cir., 1979). In

conflict with that decision, this Court upheld the lower Court’s grant of

summary judgment against SAPF and Kotmair, even though it is clear that

there are disputed issues that precluded summary judgment.

CONCLUSION

Wherefore, for the foregoing reasons, this petition for a rehearing en banc

should be granted, and so prays the appellant.



Respectfully submitted this 7th day of September, 2007.
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