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ARGUMENT

Subject matter jurisdiction and scope of injunction

SAPF argues that subject matter jurisdiction dumsexist for an injunction
of commercial speech, save for a narrow class e¢dp consisting solely of false
statements with respect to the tax benefits regulffom participation in a tax
shelter, plan or arrangement. Any wider applicatbthe injunction powers under
887408 or 7402(a) to commercial speech is outsidset statutes’ jurisdiction.

Most of the cases cited by the governm@rt 44—47) to support the view
that SAPF’'s “false commercial speech” can be resttharose from appeals or
challenges involving laws or regulations which bahnspecific types of
commercial speech. None of those cases supportsptisgion that false
commercial speech, generally, can be enjoined by efathe internal revenue
laws. The government’s reliance on the mdessificationof something as “false
commercial speech” to justify its prohibition appe#o have increased with each
recent injunction it manages to obtain under S6TB¥spite the recent increase in
such cases(g.,United States v. Schifs79 F.3d 621 (9 Cir. 2004) United States
v. Bell,414 F.3d 474 (3 Cir. 2005), it appears that defendants in suclorsthave
never challenged the lack of subject matter jucisoin under 886700, 6701, 7408,
or 7402(a) to ban commercial speech. Therefore,gtheernment’s reliance on

such cases is misplaced.



Jurisdiction under §7402(a) is premised, by thenseof that subsection, on
the existence of some underlying internal reveauetb be enforcedWithout the
identification of such underlying law, there can i@ means of determining the
elements necessary to prove a violation thereoftmaefend against accusations
of such violations. The government relies on thguascence of prior courts to
allow use of that statute without the qualifyingnddions inherent in the law
itself? It cites anewUnited States VErnst & Whinney 735 F.2d 1296, 11Cir.,
1984), which SAPF argued was an unsound reversaldll-reasoned decision of
the U.S. District Court in Atlanth,and therefore should not be followed.
(Appellant's Opening Brief (Op. Br.) 25, App. 3324. The government also
citesUnited States v. Kayr33 F.Supp. 406 (1986), yet on appehtifed States
v. Kaun 827 F.2d 1144 {7Cir. 1987)), the higher court ditbt follow the district
court’s reliance on §7402(a), affirming jurisdigtionly under §7408.

The government’s reliance on the legislative histof §7408, that “the
court will continue to have full authority [undei7402] and will continue to
possess the great latitude inherent in equity duwoi®n to fashion appropriate

equitable relief” (Br. 39) is unavailing. “Full” @&s not mean limitless; the

! The authority of §7402(a) has been granted instdarmay be necessary or
appropriate for the enforcement of the internakraie laws.”

2 SeeUnited States v. Ekwunp813 F.Supp. 168, 171 (1993): “Acquiescence in an
invalid rule of law does not make it valid.”

549 F.Supp. 1303 (N.D.Ga. 1982.)



remedies authorized by 87402(a) are limited to otilpse “necessary or
appropriate for the enforcement of the internakreie laws.” If the government is
unable (or unwilling) to cite a law for which itedes enforcement, then there can
be no rational basis from which the Court can deitee whether said enforcement
IS necessary or appropriate.

Respecting the lower court’s erroneous finding wéparable harm on
improper evidence (Op. Br. 36-37), the governmeninters that “the record is
replete with evidence of the harm SAPF’s schemieiafon the IRS.” (Br. 41). It
cites IRS agents Rowe and Metcalfe (App. 75-76, 435 who declare only that
over 800 letters have been received by the IRStlaadthose letters are prepared
by SAPF. The government’s allegation of costs gfragimately $1.5 million (Br.
41), citing Rowe as support, is based solely onsdmme inadmissible chart for
which no evidentiary foundation had been laid (Bp. 37) and so is no more
properly before this Court than before the coulblwe

The mere fact that letters have been sent to teidhRhot at issue, because
no amount of rationalization can render such lsttetbe harnper se especially in
light of the fact that each letter was in respaiesan IRS notice which requested a

responsé. Likewise, the government's allegations of “lostverues from

* This was also admitted by IRS agent Metcalfe, wiestated the letters “are
disregarded” by the IRS and do not impede the H8,App. 31:3-12.
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uncollected taxes” and the “undermin[ing of] ... itgeaall tax-collection ability”
(Br. 41) find utterly no support in the record.

86700 and “false statements”

The government has attempted in this case to shoehe lawful activities
of SAPF into the scope of penalty statutes §§67aD @702 in order to enjoin
political speech and activities which it abhors. fRdSSAPF’s statements into the
narrow scope of these statutes, the governmenttatessthe record during the
proceedings below, and now reiterates those messtits, sedanfra. The
distortions distract from the key issue: are ttaeshents complained of, or later
identified on summary judgment motion, penalizabteder 86700? The clear
answer is that they are not.

The law is settled that penal statutes are corgstrectly, and one cannot be
subjected to a penalty unless the words of theutstgblainly impose it. (See
Commissioner of Internal Revenue v. A¢ck1l U.S. 87, 91 (1959)). Although
86700 has been adjudged somewhat broad with respeshat constitutes an
“entity, plan or arrangement,t still starkly circumscribes the conditions unde

which a penalty may be laid:

> All references to statute sections refer to T2e unless otherwise indicated.

® The court cases often cited by the governmentta@aourt below (e.glnited
States v. Raymon@28 F.3d 804 (7th Cir. 200Q)nited States v. Kayr827 F.2d
1144 (7th Cir. 1987)Abdo v. United State234 F. Supp. 2d 553 (M.D.N.C. 2002),
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“(a) Imposition of penalty
Any person who—
(1)(A) organizes (or assists in the organizatiop-of
(i) a partnership or other entity,
(i) any investment plan or arrangement, or
(iif) any other plan or arrangement, or

(B) participates (directly or indirectly) in thelsaf any interest
in an entity or plan or arrangement referred teuhparagraph (A),
and
(2) makes or furnishes or causes another persorake or furnish

(in_ connection with such organization or sale)—

(A) a statement with respect to the allowability ahy
deduction or credit, the excludability of any ingamor the
securing of any other tax benefit by reason of imgién interest in
the entity or participating in the plan or arrang@amwhich the
person knows or has reason to know is false odfrigmt as to any
material matter, ...
shall pay, with respect to each activity describegaragraph (1),
a penalty equal to the $1,000 or, if the persoabdishes that it is
lesser, 100 percent of the gross income derivedo(de derived)
by such person from such activity.” [emphasis adlded

According to statute’s plain language, once thaterice of an “entity, plan
or arrangement” has been establishedchand all of the following elements or
conditions must be found: (1) a statement must bden(2) the statement made
must be in connection with the sale of an inteireghe entity, plan or arrangement,

(3) the statement must concern the allowabilityanof/ deduction or credit, the

etc.) stress the broadness of this aspect, whileinmaing, if not outright
neglecting, the effect of the remaining limitinghdations of the penalty.

" Even this essential element has not been propkdwn. The government and the
court below refer only to schemes generally, aaihtlithat everything that SAPF
does is part of the schemes. However, without @ipesdentification of the plan
or arrangement, the remaining elements which depenids existence (e.g., that



excludability of any income, or the securing of asther tax benefit, (4) the tax
benefit must be stated to arise by reason of hgldminterest in or participating in
the entity, plan or arrangement, and (5) the pemaking the statement must
know or have reason to know that it is false ouddent as to any material matter.

To lay the penalty, each and every one of the ¢meditions must exist for
each and every statement made. None of the statemaadle by SAPF meet all of
these conditions, and the court below erred inifigdiolations of 86700.

There are three categories of findings relatedéit08 to be examined, and
in each, the court erred: (1) statements idedtifirethe complaint, regarding the
tax laws, (2) statements invented by the governroernlie court below regarding
documents SAPF prepares, and (3) “implicit” repnéstons never raised at all in
the proceedings, but erroneously found by the doeidw.

Statements about the tax laws

The government’s complaint identified eight statatagApp. 13-14) in this
category. Two were later acknowledged by the gawemt and the court as not
made by SAPE.(App. 483-484). As SAPF has argued, none of theameing six
“respect [] the allowability of any deduction oredit, the excludability of any

income, or the securing of any other tax benefitdpson of holding an interest in

statements be made in connection with the sale afitarest in such plan) cannot
be determined.



the entity or participating in the plan or arrangem’ (86700(a)(2)(A)). However,

the government later invented its own catch-altesteent to attribute to SAPF:

“that ordinary citizens are not subject to income payment or filing requirements
for U.S.-source income [the 861 argument].” (Docket2, p. 11, and Br. 24)

While nothing in evidence contains this inventeateshent, it too does not meet
these third and fourth conditionsipra® The government argues this staterffent
respects the “tax benefits associated with [SAPptsgram,” (Br 24), but on its

face, it only refers to U.S. citizenship, not iryamay to membership in SAPF.

All of the “evidence” adduced by the government fooms that SAPF'’s
statements about the tax laws make no referenaeytdax benefits derived from
being a member of SAPF. “Federal Tax Law Basic&RE website) contains, and
describes itself as, “merely factual statementsutlibe law.” (App 123). A
Kotmair letter gives his opinion regarding the taws with respect to IRA funds.
(App. 124-125). Since no statements which relate ttax benefit secured by
reason of participation in SAPF have ever been tifieth and since every

statement identified by the government relatesusietly to the operation of the

® These two statements were made on www.taxfreedbrodf, a website not
controlled by SAPF.

® Statements along these lines are cited by thergment as included in response
letters to the IRS, but if any of these are heldddfalse,” they do not meet the
second, third, or fourth condition of 86700(a)(2}(A

' The government argues this is the “gravamen” ef‘dftheme,” but no such
statement exists.



tax laws on U.S. citizengienerally then the elements of 86700(a)(2)(A),
specifically the third and fourth conditionsupra have not been proven by a
preponderance of evidence. Since these elementaatrenet, it is immaterial
whether courts have held any of the individual esteints about the law as
“frivolous” or “stupid.” (Br. 24-25).

Statements made about documents SAPF prepares

Whatever statements SAPF makes alsmgumentgprepared for members’
use cannot meet either the second or fourth camditunder 86700(a)(2)(A),
supra By definition, statements made with respect dffect of a document are

not made “in connection with the sale of an interes an entity, plan or

arrangement,” nor can they secure a tax benefitréagon of holding an interest.”
An “interest” is a “right, title, or legal share”or a “share or participation it?an
entity. Common sense attests that one cannotiseil an “interest” or “share” in a
mere document, letter, or pleadiighence, statements SAPF may make in
connection with the sale of individual documents already outside the terms of

§6700(a)(2)(A).

! SeeBlack’s Law Dictionary 6" Edition.

12 Webster's New World Dictionary2™ College Edition, 1982. (TEFRA
established 886700 and 6701 in 1982). One canrenti¢ppate” in a document
either. “Participate” means “to have or take a marshare with others (in some
activity, enterprise, etc.)Jd.

13 Such documents are also only prepared for on@petsa time, generally.
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The court enjoined SAPF from preparing documentsp(A74, 1 €} by
finding that SAPF “represent[s]” its “products arskrvices [] will enable
customers legally to stop paying income tax onrthes.-source income.” (App.
479). This erroneous finding is represented byginernment as a fact (variously
stated, see Br. 5, 24, 25)but neither the government nor the court has eited
or quoted any such statemefram SAPF materialsand the materials cited do not
contain such statements. Even Agent Rowe (App. T3> Tails to swear that
SAPF says anyone is “enabled” to “stop paying” meotaxes, legally or
otherwise, by reason of a letter or document of BA®Ince no such statement
exists, the first condition of 86700(a)(2)(A) hast been met.

SAPF offers just two documents for which the goweent has expressly
claimed false statements were made: (1) an Affidafivikevocation and Rescission
(“ARR”) relating to signatures on a Form SS-5 apgiion and past returns, and
(2) a “Statement of Citizenship” pursuant to 26 CER441-5 (1999) (“SOC").

Statements made about the Affidavit of Revocationrad Rescission

The lower court found that “according to SAPF” adividual executing an

ARR *“is no longer obligated to file income tax nets or to have taxes or Social

' This is despite the fact that it is only the makaf false statements that is
subject to penalty under §6700.

> The government varies this assertion, but this isasic meaning.

1 SAPF objected to Rowe’s declaration as contaimiogclusory allegations and
hearsay. (Doc. 54, p. 10)



Security contributions withheld from his or her mags.” (App. 479). Similarly,
the government asserts that SAPF “advises” thaARIR “revokes the customer’s
obligation to file income tax returns” (Br. 5), atitht SAPF “falsely stat[es]’ that
“by filing [the ARR], customers can [] revoke thehocial Security numbers to
evade employment-tax requirements.” (Br. 25). Thetagements daot appear in
the record: the court below cited nothing in supptbre government’s many cites
(see, inter alia, App. 70-71, 77, 90-91, 126-33, 463—-70) contain smch
statementsrom SAPF materialsThe only comparable statements in the record are
the IRS agents’ own conclusory claims that SAPRs#ly advises customers that
employers cannot legally withhold employment taxadter the ‘Affidavit of
Revocation’ and ‘Statement of Citizenship’ aredile(Rowe, App. 77, T 54) and
that SAPF “[documents purport] to revoke an indiats application for their
Social Security number, in order to discontinue withholding of income and
employment taxes.” (Metcalfe, App. 427, 1 12). Batksertions are devoid of
foundation, supporting exhibits, or cites to SAP&tenials.

Since the “false statements” invented by the gawemt do not actually
exist, no conditions of 86700(a)(2)(A) have beert mgh respect to the ARR.
Consequently, any court decisions involving sudida¥its (Br. 26) are immaterial

to this appeal.
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Statements made about the Statement of Citizenship

The government asserts that SAPF “falsely stat[dsft “by filing [the
SOC], customers can establish that they are ngésttm income-tax withholding
.." (Br. 25). The government’s assertion that sucktatement would be false
(apart from whether SAPF actually makes it) is caditted by regulation 26 CFR

§1.1441-5 (1999) itself (App. 370):

“Claiming to be a person not subject to withholdingFor purposes
of chapter 3 of the Code, an individual’'s writtéatement that he or
she is a citizen or resident of the United Sateg bearelied upon by
the payer of the income as proof that such ind&ids a citizen or
resident of the United States.”

IRS Publication 515 (1990) informs the withholdirgent that if “an
individual gives you a written statement ... that hesloe is a citizen [of the U.S.]

... you may accept this statement and are relieved the duty of withholding the

tax.” (App. 372, 2 col.) [emphasis added].

Since SAPF points to and repeats what the reguola®ys (App. 90, 207),
supra such statements are false only if the regulasdalse. Thus, conditions two
through five of 86700(a)(2)(A) cannot be said toddeen met with respect to the
SOC. Since these elements are not met, any cowisiales involving such
statements (Br. 26) are immaterial to this appeal.

“Tax benefits” also a missing element

11



The court below ultimately found a 86700 penaltglaiion with respect to
an implicit representation rather than actual statements (App. 489, Op. B), 3
and thus erred by ignoring the first and most basiadition of 86700(a)(2)(A),
supra The court noted that this implicit representatiespected the “tax benefits
[SAPF] promotes,” but did not identify the type t#x benefit resulting from
participation in SAPF, as is required by conditiotisree and four of
86700(a)(2)(A),supra. The tax benefits element of 86700 specificallyludes
“the allowability of any deduction or credit,” ‘thexcludability of any income,”
and by operation of thgjusdem generisanon of statutory construction, “any other
tax benefit” of that general class. Neither theegament nor the court below has
identified any “tax benefits” which fall into thislass and simultaneously arise
from SAPF membership.

As SAPF argued on summary judgment motion, 86708 never intended
to apply to false statements generally, nor eveallttalse statements with respect
to the allowability of any deduction or credit,the excludability of any income. It
only applies to false statements with respect ¢oaailability of any of these tax
benefitsby reason of participation in the sheltérhat is, unless tax benefits are
falsely claimed to be derived from participationtire plan or arrangement, that

essential element is missing. If Congress had dadrihe penalty to apply to false

" The court inferred a “tax benefit” from the sefjiof letters and services. App.

12



statements generally, they could have omitted th@icgt condition regarding
participation. But since they included it, the statcannot now be construed so as
to render that explicit condition a nullity. (App5). As argued earlier (Op. Br. 29-
32), the necessity of this element, that the fasgements must relate to tax
benefits resulting from participation in the entiky wholly lacking here —
appears to be one of first impression.

In response to the argument that SAPF has neveddtiaat any tax benefit
accrues as a result of being an SAPF member (Op.3B)y, the government
counters, “the undisputed facts show that SAPFressseat, by purchasing and
using its Affidavit of Revocation and StatementQifizenship, its protest letters,
its pleadings and motions in court cases, andtiisrgoroducts and service [sic],
customers can legally avoid paying taxes on U.8remincome, opt out of the
Social Security system, and otherwise defeat tbbligations under the Code.”
(Br. 31-32). It cites 25 appendix pages in supput not one of these pages
contains even one instance where SAPF made anyassahttions. Instead, they
contain vague andisputedassertionsnade by otherghat SAPF did so (see,g.,
App. 245, 115, App. 248, 15, disputed by App. 33K)J The bottom line is that the
record doesot contain, and government and the court below hetecited, any

evidence thaBAPFmade these claims. To the contrary, SAPF has alayght

489 (“implicit in [the] sale of ... forms, letters, @rfparalegal’ services ...)

13



that one’s liability for taxes, or lack thereofisms solely by operation of laws
enacted by Congress, and certainbt because of membership in SAPF, nor by
way of any “product” or service SAPF offers.

The government continues: “Indeed, its handbookst@APF’s knowledge
of the tax system as a means by which customeksntasuch knowledge can
obtain these benefits.” (Br. 32) By “these bengfitsappears the government does
not mean the alleged “benefits” quoted above andmwtd in the record, rather, it
recites a new set of “benefits”. proper procedure paperwork to discontinue tax
withholding; proper response to an IRS notice @fler an employer’s request for
a social security number; educational material #eBpg analysis of tax liability
for citizens; paralegal assistance in quitting Sb8ecurity; and letters to build a
case opposing assessment or collection of taxlitiabi Again, notably, none of
the so-called benefits in this list fall within thgeneral class, discussedpra
comprising “tax benefits” as that term is used #7@0’°

86701 and “understatements of tax liability”

With respect to SAPF’s challenge of the districtits ruling that an act of
omission — failure to file a tax return — is legalgguivalent to an act of

commission — making an understatement of tax ligb#+ SAPF argued that the

18 f these statements were respecting a “tax beh#fi element of having an
“interest in” SAPF would still be missing. The elem of “false or fraudulent”
would also need to be identified in the complgmi;suant to Rule 9(b).

14



element “understatement of the liability for tar”86701 has a specifically defined
meaning within the internal revenue laws. As sahfin 86694(e) “understatement
of liability” means “any understatement of the aatountpayable with respect to
any tax imposed by subtitle A or any overstatenoéithe_net amountreditable or
refundable with respect to any such tax.” SAPF alsowed that all of the penalty
statutes dealing with understatements of tax lighilse this definition; in tax law,
an “understatement of liability” always involvesstatement of aramount of
liability on a return.

Although the propriety of this ruling is one of tiesues on appeal, the
government merely reiterates the lower court’s psemas if it were true. (Br. 36).
As support, the government cit€giselman vUnited States961 F.2d 1 (1 Cir.
1992); Schiff v. United States919 F.2d 830 (¥ Cir. 1990); andRoat V.
Commissioner847 F.2d 1379 {9Cir. 1988). As the government acknowledges,
these cases dealt with whether or not a tax defigieould exist when a return had
not been filed. This question arose because 86 tikfaes a tax “deficiency” as,
in part, “the amount shown as the tax by the tagpayon his return, if a return

was made by the taxpayer and an amount was showmedasx by the taxpayer

thereon” [emphasis added]. The arguments in thaesescrelated to the claim that a
deficiency could not exist unless a return had dded. Thus, while it's possible

to misconstrue these cases as equating a failufike ta return and a zero return,
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the decisions in those cases are really only esets of the Supreme Court’s
ruling in Laing v. United State<t23 U.S. 161, 174 (1976), quoted Rgat supra
“Where there has been no tax return filed, thectlicy is the amount of tax due.”
Since these cases do not deal with understatenenitse context of penalty
statutes, the government’s reliance on them islagsgl.

The government alternatively argues that “in a nembf cases SAPF’s
customers have submitted returns in which theye stair income and tax due as
zero.” (Br. 36). In support, it citeéSherwood v. C.I.R90 T.C.M. (CCH) 512 (also
App. 397-402), andolotti v. C.I.R, 83 T.C.M. (CCH) 1436. According to the case
report, Sherwood filed his zero return for 1998April 14, 1999, yet never gave
Kotmair power of attorney until April 4, 2000, ngaa yearafter he filed his zero
return. Sherwood *1—*2). In other words, he filed the return befdrecoming a
member of SAPF, and so this case furnishes no sufgpothe claim that SAPF
had any part in Sherwood’s return. Likewi3®|otti's case report shows he filed
his zero return for 1995 on April 15, 1996, andt tkatmair first wrote a letter to
the IRS for him on July 22, 1998, nearly two yelatsr. (Tolotti, supra *1-*2).
Again, nothing in this case supports the claim tB&PF played any role in
Tolotti’s filing a zero return.

In dismissing SAPF'’s reliance ddommissioner v. AckeB61 U.S. 87, the

government tries to distinguish the case on thesbémt theAcker court was
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deciding whether Acker could be liable for two péea for the same omission,
that is, his failure to file a declaration of esdited tax. The government asserts that
the question of an imposition of a double penalsyiot the case here.” (Br. 37).

SAPF does not rely on that presenting issue, howéw on the underlying
legal principle inAcker, which closely parallels the issue raised heré nespect
to penalty statutes. There, the government askartght to penalize someone for
making an understatement, even though they had mads&atement at all, and
despite the fact that Congress had specificallycteaa separate penalty for
making no statement at all. Here, if failure te i$ the same as filing a zero return,
then the lower court likewise asserts the governnte&s a right to penalize
someone for making an understatement, even thdwehhtave made no statement
at all, and despite the fact that Congress hasfejadly enacted a separate penalty
for making no statement at all. icker, the separate penalties were for either
making an underestimate of tax or failing to makg astimate; in the present suit,
the separate penalties relate to either makingnaerstatement of tax liability or
failing to make any statement.

SAPF has shown that the various penalties dealitly understatements of
tax liability all depend on the existence of an amtoof tax stated on a return, and
there is no justification for treating the undetstaent penalty established by

86701 any differently. Meanwhile, 86651(a) estdlds a separate penalty for

17



failure to file. Thus, like inAcker, it would be improper here to “authorize the

treatment of a taxpayer's failure to file a dediaraof estimated tax as, or the

equivalent of, a declaration estimating his takéazero.” Acker, supraat 91).

One of the essential elements of 86701 is an “wwtament of tax
liability.” Without such an understatement, ther@ancbe no violation of that
section; without a violation, there can be no igfion arising therefrom. The
court’s entire ruling for 86701 is based on thesdgbremise that an understatement
of tax liability results from failing to file a tareturn. Once this prop falls, all the
government has to show for the essential elemeturaferstatement” are two tax
cases involving zero returnsypra neither of which show any causal connection
between SAPF and the returns filed.

SAPF political speech should not be enjoined

In support of the prior restraint on all SAPF spgeetfected by injunction
issued below, the government begins with the prentist “false commercial
speech and speech related to illegal conduct ateprmtected by the First
Amendment and thus may be banned.” (Br.4&he government has never cited
any SAPF “commercial passages” (Br. 46) it belieugprotected. Without these

passages, identified in context, and with only ithj@nction commands against

¥ The government notes “prior restraints are nobusttutionalper se”
Southeastern Promotions, Ltd. v. Conrdd0 U.S. 546, 558 (1975) (Br. 44), but

18



types of speechas guidance, the government is unable to distihg@8PF’s
speech with respect to the cases it cites. Allitess are thus rendered yardsticks in
search of something to measure.

To government argues that the “Supreme Court hadefmed the ‘precise
bounds’ of commercial speech)bid.); this does not mean commercial speech has
no limits. The government argues that linking cormia speech to public debate
doesn’t remove it from the category of commercipbech; such linking also
doesn't move public debate into the category of mential speech. The
government argues that opening sales presentatitmprayer doesn’'t make such
presentations religious speech; prayer also doelseumme a sales presentation. In
this vein, the conclusion that “the presence ofitijgal passages in SAPF's
materials does not bestow First Amendment protestion the commercial
passages” is more true in reverse: the presensenod isolated commercial speech
in SAPF materials would not deprive the mass of giditical speech from
protection.

Again, in the abstract, the government concedes ttie sale of speech
doesn’t make it commercial, but then oddly argueg SAPF's non-commercial

speecf’ canbecomecommercial speech (and so enjoined) becausefitisiulent

ignores: “Any system of prior restraint ... comeskHis tCourt bearing a heavy
presumption against its constitutional validitid” at 558—-559.
0 Unidentified “tax advice.” (Br. 47).
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and ... SAPF could communicate any political messigmight have without
instructing its customers on how to make illegéih@s.” (Br. 47.) Obviously,
either of those conditions, even if true — as theynat in this cas& — could not
transform non-commercial into commercial speech.

The government also concedes that falsity does degirive political
advocacy of First Amendment protection, but asséfte Government may
regulate or ban false or misleading commercial gpégBr. 47.) As SAPF has
argued, even if the government can regulate comalespeech by law, the court
has no authority to do so under the statutory guct®n invoked in this instance.
Here, the court’s authority is limited to a precstatutory category of speech, that
is, a statement fitting all the conditions define®6700(a)(2)(A), sesupra

The government also asserts the authority to pitokjieech aiding and
abetting violations of the tax laws. However, euérfevery circuit that has
addressed the issue has ‘concluded that the Firsenfiment is generally
inapplicable to charges of aiding and abetting atiohs of the tax laws, ”
(quotingRice v. Paladin Enters., Inc128 F.3d 233 (4 Cir. 1997) at 245, Br. 50),

the complaint in this suit never alleged — and soPBAhas never had the

1 No evidence exists on which a finding of fraud t@nmade. The only evidence
is the opposite finding of the court that “[no]bodsin deny the sincerity of Mr.
Kotmair.” (App. 52.) Further, there is no evidentat SAPF instructed anyone
how to make “illegal filings.”
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opportunity to defend against — any such chargegnBhe words “aid” and
“abet” are notably absent from the complaint.

Moreover, even ifarguendg 87402(a) establishes jurisdiction with respect
to such aiding and abetting, the government ha<ited any statute establishing
the necessary underlying violation, nor any priatipvolved in that violation, for
which or whom it claims such aid was provided. Wiih these, the elements
necessary to prove the crime are unknown, andkihonwn, the government cannot
meet its burden of proof with respect to them.

The government alleges that “[t]he tax-evasionruwtions in the SAPF
materials are expressly marketed and sold as attvale-it manual, not merely as
a set of abstract statements advocating refornr sfoacompliance with the tax
laws.” (Br. 50). The entire record, however, inchglSAPF materials, is devoid of
any “tax-evasion instructions” @nythingSAPF “expressly markets” as a “how-to
manual,” nor does the government cite anything.here

Just as egregious is the claim that “SAPF provitieslients with materials,
instructions, and counseling on how to make tarngg based on the U.S.-sources
argument.” (Br. 50). SAPF provides nothing with pest to “tax filings,”

whatsoever (Op. Br. 5-6); SAPF does not provide aoynseling, advice or
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assistance with respect to any type of filingd® IRS (App. 88; 340, 15; Doc. 43,
Ex. 6E (p. 3); Doc. 54, Ex. 1, Attach. A, 1 9.11e(representative agreemerif)).

The government attempts in this context to tie SARf€tivities to fraud,
despite the lack of any evidence in support: “[THest Amendment ‘does not
shield fraud,” because ‘the intentional lie’ is ‘eesential part of any exposition of
ideas.” ” (quotingMadigan v. Telemarketing Assoctc., 538 U.S. 600, 612
(2003)). As already noted, Defendants are sinceretheir belief that the
information they make available is true (Op. Br, B8p. 53).

SAPF has raised a legal issue which was appareether raised in the
86700 cases cited by the government (Br. 52-55) wrisdictional question into
the limits of the “commercial speech” penalized B6700. Therefore, the
government’s reliance on cited cases suclsdsff, Bell,and Kaun, supra with
respect to the commercial speech aspect of thes mmisplaced.

Further, since there are no facts established weisipect to the fraudulent
provision of advice or tax-evasion materials, decis made by the “[s]everal

courts [that] have specifically held that tax advibat violates I.R.C. 86700 ... is

2 The court below erroneously refers to lettersfesdious filings”; it did not
identify “tax filings” made by SAPF on behalf ofyame.
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fraudulent conduct and as such may be enjoined’ BB) are not controlling
here?®

Injunction order and FRCP 65(d)

The trial court erred in refusing to particularize prohibitions against
SAPF. The court’'s order prohibitsinter alia, “material containing false
commercial speech regarding the internal revenws lar speech likely to aid or
abet others in violating the internal revenue cofpp. 475, 1 k.).

SAPF is unable to conceive how statements regariti@egax laws can be
deemed commercial speech, since they have noine afeffining characteristics of
that speech: they do not propose a commercialdciion Central Hudson Gas &
Elec. Corp, 447 U.S. 557, 562 (1980)); they do not relatdéigato the economic
interests of the speaker and its audiencédl:, (at 561); and they are not
advertising. Thus, statements made about the tag k- like the six in the
complaint attributable to SAPF (App. 14) — are siynpbt commercial speech, no
matter how many times the government or the lowertcsays otherwise.

As for statements “likely to aid or abet otherswiolating the internal
revenue code” (App. 475, Tk.), SAPF is without abjective standard by which to
determine what speech i&kely to aid or abet violations. If the court has

determined that some specific statements made BF3® “aid or abet,” then the

23 Citing U.S. v. Bell 414 F.3d 474 (2005)).S. v. Estate Preservation Services
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injunction should identify those statements so thay can be withdrawn. Forcing
SAPF to make independent determinations of whid ¥eithin the court’s general
categories limits it to the option of either gagpitself totally or subjecting itself
to criminal contempt merely for guessing wrong.

Rationalizing the vagueness of the district coudtder, the government
offers its own interpretation, no more specificriithe original. For example, the
government says SAPF “must stop engaging in conthatt interferes with the
administration and enforcement of the internal nexe laws.” (Br. 66) Again,
SAPF is forced to make an independent determinatsoto the conduct deemed to
“interfere.” The only mention the court below madehis regard was: “As to the
merits of the government's case, it is without dques that Defendants are
violating the tax laws and interfering with the adistration of those laws™
(App. 495). The injunction order and memorandumfexeght with these types of
generalities, as discussed in SAPF’s opening Hi@gs. Br. 44—-47).

The government argues that other courts have ugithr injunctions, but
in those cases where the injunction was overlydyrtee circuits merely construed
the injunction so as to keep it within the confiméshe authority for it. Sed.S. v.

Buttorff, 761 F.2d 1056, 1065 {5Cir. 1985) (narrowly construing the injunctive

202 F.3d 1093, and.S. v. Freeman/61 F.2d 549 (1982).
24 The word “interference” appears only twice mdreth times in a quote from
Ernst & Whinney
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order to enjoin appellant from selling a specifiest, imposing specific conditions
on the sale)U.S. v. Kaun 827 F.2d 1144, 1151 (Cit"71987) (interpreting the
order narrowly to avoid constitutional problems gabs

The Kaun court also warned of the dangers of prior restramspeech, and
of the care that must be taken by the trial jushgsuich cases:

“Conclusory statements by government witnesses niest
supported by hard facts. | believe that the expegd district judge
was sufficiently cognizant of this obligation to ment affirmance of
the judgment._Yet, | do find disturbing the districourt's partial
reliance on statements of opinion and conclusidrite government
witnesses. It is for the court, not the witnessegjetermine whether
the defendant's speech caused disruption to thectioh of taxes and,
if so, to what degree.

In short, | believe it would be a mistake for thevgrnment or
for the district courts in this circuit to interprénis case as signaling
any diminution in our scrutiny of government subsiogs aimed at
curtailing first amendment rightsU.S. v. Kaunsupra,at 1154, diss.
[Emphasis added].

While district courts continue to issue vague igfions, courts of appeal are
repeatedly forced to narrow thmterpretation of those orders to prevent
unconstitutional restraints on protected speech.

Membership list and First Amendment right to assoction

The government contends SAPF has no “First Amentirassociational
rights” because the record shows SAPF operated‘esnamercial enterprise, not
as a political organization.” (Br. 56). The goveemhcites the Member Handbook,

which provides the opposite of its contention: “THEAVE-A-PATRIOT
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FELLOWSHIP IS NOT A BUSINESS.” [emphasis in origih@App. 100); “The
Fellowship is a First Amendment, Unincorporated g&sstion ... [it] actively
promotes the study of the Law and the assertiamnefs rights in accordance with
the Law” (App. 86.). The decision iBave-A-Patriot Fellowship v. United States
962 F.Supp 695 (D.Md. 1996) (App 508-516), andhbaring transcript in that
case (App. 518-519) show the lower court's ackndameent that SAPHs a
political association.

Although SAPF sells things, the preponderancénefevidence shows it is
not organized for gain or profit and does not havwmmercial relationship with
customers. Accordingly, the cases cit&l, supra, IDK, Inc. v. Clark County
836 F.2d 1185 (BCir. 1988),In re PHE, Inc, 790 F.Supp. 1310 (W.D. Ky. 1992),
etc.) are inapplicable here.

The government contends its interest in enforchmg tax laws outweighs
any associational rights implicated (Br. 58), anigscSt. German of Alaska E.
Orthodox Catholic Church v. United Staté®l0 F.2d 1087, 1094 (2Cir. 1988)
and Kerr v. United States801 F.2d 1162 {® Cir. 1986). In both cases, the
disclosure of church contributors’ names was ingideto the IRS investigation. In
the present case, the government directly seeksaitmes of members of a political
organization on the speculation that they may hadaetated some law. IrFirst

National Bank of Tulsa v. Department of Just®®@5 F.2d 217 (10Cir. 1989), the
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court held “an evidentiary hearing so that the goreent could demonstrate its
compelling need for the material” sought, in theefaf aprima facieshowing by
an association of First Amendment infringement. BAfas shown arima facie
infringement of its rights to association, but heaseived no hearing.

In Bell, supra,the court recognized that his preparation of &ayms placed
him into a category of regulated persons (“tax pregs”) required to keep records
of their clients. These records were deemed ndepted by the First Amendment.

Bell “charged for advice and services_in prepanagous tax filings ... several of

Bell's clients obtained unwarranted tax refundsfibgg returns according to his

methods.” Bell, supra, at 475-476 [Emphasis added]. SAPF never advises or
assists in preparing returrsjprg it is not a “tax preparer.”

The court below justifies its order “because of fh@ssibility that many
[members] do not file tax returns.” (Br. 21). Catjre that some members may
not file is not a warrant to abrogate all membeights to free speech, association,
and due process. Moreover, “Injunctive relief istbrically designed to deter, not
to punish.”Rondeau v. Mosinee Paper Cqrg22 U.S. 49, 61 (1975). See, also,
Hecht Co. v. Bowles321 U.S. 321, 329 (1944). The government warddigh of
SAPF members, not because it has information biegt have violated any law, but
because they have chosen to associate with SAPF.

Alleged statements and FRCP 9(b)

27



The government contends it met the heightened plgastandards of Rule
9(b) because “[tlhe complaint includes specificerefices to [] SAPF’s false
statements with respect to the tax laws, identifiesre they are made, and asserts
that this conduct is ongoing.” (Br. 63). This confs the statements (and “implicit
representations”)supra, relied upon by the court below to find that SARfted
fraudulently, were never alleged in the complalitte requirement of particularity
under this rule is only satisfied if the complaseats forth precisely the statement
made, the time, place and person responsible tr s@tement, the content of the
statement and its affect, and what the defendaneddrom the fraud. Se@efficial
Publications, Inc. v. Kable News Co., IncZ/5 F.Supp. 631 (1991). The
government, by its own argument above, acknowledgedid not meet this
requirement.

Inadmissible evidence

The government states (Br. 65) that the only inadibie evidence to which
SAPF points is the IRS chart setting forth costshahdling letters (App. 228).
However, the record shows that SAPF objected numsetiones to inadmissible
evidence introduced below (Doc. 54, 64). Most & dppendix pages included by
the government have been objected to as inadmesgld., App. 68-81, 104-121,

228, 241-297, 377-472).
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CONCLUSION
For the reasons set forth above, the permanentatign order issued by the
district court should be vacated, or the judgmenthe lower court should be
reversed and the case remanded for trial and stpptication of the penalty

statutes and correct constitutional standards.

Respectfully submitted thid'2day of July, 2007.
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