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JURISDICTIONAL STATEMENT
The district court had jurisdiction to hear thigiae under 28 U.S.C.
881340 and 1345, and 26 U.S.C. 887402(a) and 7HO0®anted summary
judgment for plaintiff on November 29, 2007, disipgs of all claims and
entering a permanent injunction order against akfah Defendant timely filed
for appeal upon the court’s denials of its posgment motions. This court has

jurisdiction under 28 U.S.C. §1291.

STATEMENT OF THE ISSUES

Whether the district court exceeded its subjecttengurisdiction by
enjoining a political membership organization frgpeech and activities
which lie outside the scope of 26 U.S.C. §§7402a(a) 7408.

.  Whether the court should have granted summary jetgno defendant,
when the government failed to demonstrate the #@aseziements for
violations of the statutes invoked.

lll.  Whether permanent injunction issued on summary melg is proper
when a complaint broadly alleging “tax fraud scheifails to aver
fraud or mistake with sufficient particularity péne requirements of
FRCP 9(b).

IV.  Whether permanent injunction order can be issuesuommary judgment



motion despite disputed issues of material factl when court issues
order based on inadmissible evidence or findingstradicted by the
record.

V.  Whether the court’s permanent injunction orderedjards FRCP 65(d),
in failing to provide adequate notice of the actaajoined speech and
actions, thereby exposing Defendants to potentiatlvertent contempt
citations for lawful actions.

VI.  Whether the court erred in finding that the paoditispeech of members of
a political association can be enjoined under tbemercial speech
doctrine.

VIl.  Whether an order that defendant members of a galliissociation turn
over their membership list impermissibly chills tmeembers’ First

Amendment rights to free speech and association.



STATEMENT OF THE CASE

This case arises from the government's insisteria f political
association’s speech, where that speech voicesoogimbout the operation of
the Internal Revenue Code that are contrary toetiedd by the IRS, can be
enjoined under statutes which forbid abusive tarltelrs and aiding and
abetting understatements of liability.

The United States (the government) sought a penmtam@nction under
26 U.S.C. §§7408 and 7402(a@gainst defendants John Baptist Kotmair, Jr.
d/b/a Save-A-Patriot Fellowship and National Woskdrights Committee
(Kotmair), and Save-A-Patriot Fellowship, an unimpmyated association
(SAPF). The government alleged that SAPF's speeal wolative of 26
U.S.C. 886700 and 6701 and obstructed the IRS frerforming its duties, and
that members’ assistance to each other provideohdial incentives to violate
the internal revenue laws.

Kotmair and SAPF denied the allegations, and fdedarate motions for
summary judgment. The government filed a crossonotfor summary
judgment. In the course of the summary judgmentgedings, SAPF raised
disputed issues of material fact and numerous tbjecover procedural errors

prejudicial to SAPF. (Dockets 54, 64). The distrodurt granted summary



judgment to the United States, and issued a pemmanginction order on
November 29, 2006. (App. 473)

Defendants timely filed joint motions for a tridr modification of the
permanent injunction order, and for a stay pendimg resolution of those
motions. (Dockets 71, 72, 73). The district coudrged the stay on December
19, 2006. (Docket 74).

On February 7, 2007, the district court deniedpbst-judgment motions,
and lifted its stay of the injunction order. Upoeafehdants’ joint motion, the
district court stayed its order pending appeal ebriary 22, 2007. (Docket
83). Notice of appeal was timely filed on Februag;, 2007, and this appeal

follows.

STATEMENT OF THE FACTS
Appellant Save-A-Patriot Fellowship (SAPF) has baerunincorporated
association domiciled in the State of Maryland dwer 23 years. SeBave-A-
Patriot Fellowship v. U. $.962 F.Supp 695 (1996). (App. 517). Appellant
Kotmair is fiduciary of SAPF. (App. 55). Since itsunding in early 1984,
citizens from all fifty states have joined the Belkhip in order to more

effectively advocate their political views, espdlgiavith regard to the tax laws

1 All section numbers, unless otherwise noted reféhe Internal Revenue



of the United States, and to assist each otherencesing their constitutional
and due process rights. SAPF is interested in omgfithe IRS and other
government personnel within the written law. (Afgh). The Fellowship’s
program agreement states: “The SAP Fellowship natéonal organization of
American patriots who have joined together to tetkis illegal actions of the
IRS and other government agencies who knowinglyrdnowingly deceive
the public.” (App. 46). A not-for-profit organizat, SAPF’s operating costs
are met through membership dues, donations, shieseducational materials,
and fees for services to members. (App. 55, 46 RPSAublishes opinions on
the government, constitution and various laws ef thhited States, including
the tax laws (the Internal Revenue Code, Title 28pp. 122). The opinions
expressed relate to the construction and operatiorumerous sections of the
internal revenue law (and analysis of court opisiaelating to it), but
especially those which pertain in some manner ¢orire and wage taxes. One
of SAPF’s opinions, based on its investigation iiitte 26, is that citizens are
nowhere within the code made liable to file or [gybtitle A (income) tax on
income from domestic sources, lare made liable to file and pay income tax
on foreign entities. (App. 122). Based on thishaiit own researclsomeSAPF

members determine that they are not persons reftoréle. SAPF refuses to

Code, Title 26 of the United States Code.
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advise any particular person whether they havdirg frequirement. (App. 88,
472).

Because SAPF members express opinions on the tex that are
contrary to those advocated by the IRS (App. 5d)Rellowship has frequently
been the target of government attention and haessim 1993, the IRS raided
SAPF, and confiscated SAPF funds. SAPF sued fetwarr of the funds, and
the district court ruled in favor of SAPF. (App./A1LlIn the course of the 1996
proceedings in the district court, Judge Garbitedt@n the record that while
the government might disagree with the politicatl degal opinions held by
Kotmair, no one could doubt that he was sincet@ase opinions. (App. 52.)

Activities of SAPF relevant to this appeal

It is SAPF’s consistent view that its political sph and activities related
thereto are protected by the First Amendment. (App,. App. 54). SAPF
engages in four activities relevant to this appdal. publishing material
expressing its political views, (2) assisting membgith communicating their
views to government agencies and third parties,aEdisting members with
communicating their views and obtaining due process appropriate, with
respect to the IRS, and (4) assisting members vave bheen harmed by the
IRS.

(1) Publications and media




The first activity relevant to this appeal arisesni SAPF's desire to
educate the public to its findings and opinionsconstitutional issues and the
tax laws. (App. 86) To that end, it publishes a sihwww.save-a-patriot.org
video and audio presentations sucldast the Factsa 12-hour video lecture; a
newsletter Reasonable Actigrand books such d@ercing the lllusionand its
own Member HandboalkApp. 98-99). ThéMiember Handbooks not available
except to members. (App. 46). Statements whiclpaldished on the website
about the construction of the internal revenue lewkide statements such as:
 “The ‘income tax’ under subtitle A is an ‘indirectax in the form of an
‘excise,” imposed on certain ‘activities’ or ‘ocafpns’ and a liability for
tax must arise from statute.”

 “The only statute under subtitle A (income tax) mgkanyone liable is
section 1461 which applies to withholding agentsowdre required to
withhold only from foregoing entitities like nonident aliens and foreign
corporations.” (App. 122).

SAPF believes that the statements it makes abeuath are true, factual
statements about the law, and that the Fellowshipt matrictly adhere to the
law. (App. 123, 88).

With respect to publications, one pagePidrcing the Illusion six pages

of www.save-a-patriot.orgseveralReasonable Actionewsletters dating from



1990 to 1999, and a version of tivember Handboolare in the record.
(Docket 43). No videos or audiotapes have beemd®sl in the record.

(2) Assistance with respect to agencies and thircapies

The second activity relevant here arises out of SAfémbers’ desire to
notify government agencies, employers, and othed ffarties of their opinions
and stand on the tax laws, and to that end, SAR¥sofwo documents — a
“statement of citizenship” (SOC) and “affidavit cévocation and rescission”
(ARR) — and writes to employers and other third iparas appropriate. (App.
82, 90, 92). In the past, SAPF also offered tisassth suits before OCAHO,
but this activity ended approximately nine years.g@\pp. 338). Members of
SAPF join as “associate” or “full” members. Full mieers are offered this
assistance. (App. 86).

The “statement of citizenship” (SOC) is an stateimeffirming that a
person is a citizen of the United States. (App., ZB8). It is presented to an
employer pursuant to the regulation in 26 C.F.R1441-5 (1999) entitled
“Claiming to be not subject to withholding” (App7@) and IRS publication
515 (1990) (App. 371). SAPF tells members that tbgulation and IRS

publication explain the use of the statement akeitship. The “affidavit of

2 The Office of the Chief Administrative Hearing @#r (OCAHO), which
oversees provisions of the Immigration Reform aodtf®l| Act of 1986
(IRCA) and the Immigration Act of 1990.
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revocation and rescission” (ARR) is presented hnes&APF members to the
Secretary of the Treasury as a declaration of thews. (App. 236). The
affiant states he was constructively defrauded H®y government and media
into signing previous tax forms and applying faaeial security number (Form
SS-5). Therefore, he “rescinds” and “cancels” atlrsforms submitted by him,
including his signature thereon. The affidavit skigh facts relied upon to
declare: “I am not nownor was | eversubject to, personally liable for, or
personally required to pay any income/excise taxd d hereby declarghat |
am not ... a person liable for an Internal Revenxe famphasis added] (App.
463). SAPF describes this as “quit[ting]” the soécsecurity entitlement
program in its Member Handbook. (App. 90). SAPHstetembers that if they
make this declaration, but sign and file income ftaxns later, or reapply for
social security benefits later, they will invalidahe affidavit e., their actions
will contradict their own declaration). (App. 907@).

(3) Assistance with respect to the IRS or courts

The third activity arises out of SAPF members’ d2$0 see the written
law (as they understand it) followed by IRS empksjeand to avail themselves
of all legal remedies under the IRC and its regoitet (App. 83), and to that
end, SAPF prepares letters in response to IRSneguand notices, citing the

laws and regulations it believes are being violdtedRS actions. (App. 146 et



seq.) SAPF also offers to assist, if a situatiomraras, in preparing briefs for
members or members’ attorneys to use in IRS-relatgdcases with respect to
due process rights. (App. 235).

When the IRS sends notices such as requests faretarsns, proposed
assessments, notices of deficiencies, etc., tdlankember, and the member
requests assistance in responding, SAPF prepamesspondence on their
behalf. (App 85). In responding to IRS-initiatedtines, SAPF requests the
remedies prescribed by the statutes, regulation&8rpublications, presents
citations of law, regulations, and court casesufpsrt its view, and challenges,
where appropriate, the position and lawfulness R® lemployees’ actions.
Kotmair represents members who give him power wira¢y before the IRS.
(App. 149).

The IRS collected 846 SAPF letters over a year andalf of
investgation. (App. 68). In deposition, Agent Mdfteathe IRS investigator on
this case, testified that the letters sent by SARF disregarded by the IRS.
(App. 31).

In 1990, the IRS assigned Kotmair a CAF (represmafanumber (App.
322), and it appears to SAPF that the CAF numbestiisin the computer
system. (App. 231). The remaining facts and argumalating to this number

and representative status are raised in AppellatimKir's opening appellate
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brief, and are included herein by reference thereto

(4) Membership agreements

The fourth activity arises from SAPF members’ consethat IRS
employees will ignore their correspondence andecolthe taxes that the IRS
claims are due, or will charge them criminally tbeir political stand. (App.
83). To that end, SAPF members pledge to reimbamgeanother for tax sums
collected by the IRS, or to help with legal defersests in the event of a
criminal chargé€.(App. 364)

SAPF members’ opinions on the written law lead thenbelieve that
government officials often misapply the internateeue laws to citizens. (App.
83). By joining, members agree to contribute toeotthembers who have lost
property through the illegal actions of the IRSJ &m contribute to a member or
her beneficiary if she is illegally incarceratedhid’is known as the Membership
Assistance Program (MABYApp. 46, App. 84). Members may at their option
also agree to contribute to other members’ legderd® in criminal tax
proceedings by joining the Patriot Defense FellapsiiApp. 382). While
SAPF notifies all members of another members’ clamembers contribute
directly to each other, and so SAPF makes no pesnibat members will

receive any certain amount. (App. 364, 48.)

® None of such reimbursement reduces amounts cetlént the IRS.
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SAPF describes this agreement as providing asseithat a member can
count on, so that fear of the unknown becomesdéssfactor in the fight for
his rights. This is voluntary charity for the timesen it matters that “the kids
have clothes, or food, or schoolbooks, or thatfémelly has a car to get to and
from work.” (App. 84).

The instant case: Government’s view and summary jugiment motion

According to the government, the political speectd aelated
activities of SAPF are not protected under thetFAmendment (App.
58); the government characterized the activitieguastion as organizing
and selling “tax-fraud schemes designed to assistiomers in evading
their federal tax liabilities.” In its motion forummary judgment, the
government further specified that the “tax-fraudheme in question was
called the “861 argument” or the “U.S. Sources” esuoR, which it
described as “statutory-construction argument” Wwigoncludes that the
“foreign-source income rules from 8861 somehow @ligdmit the scope
of 861 ... to conclude that the domestic-source incofrié.S. citizens is

not taxable.” (App. 60).

* Also referred to as the “Victory Express” by pliffrappellee United States.
®> The government quotes from United States v. Bal, F. 3d 474 (3Cir.,
2005), at p. 475.
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The government claimed that SAPF violates §879% making
“false statements about the federal income tax lamsl the tax
advantages of their schemes” (App 10, 1 25), aadSAPF falsely states
that its documents “will prevent the member's emplo from
withholding federal taxes from the member’s wade@pp 10, T 21).

The government claimed in its complaint that SAPBlates
§6707F by preparing court filings and letters to the IfR&t would result
in “understatements of the customers’ tax lial@sti (App. 10, 11 36-37)
if the IRS or the courts relied on them.

With respect to these claims and SAPF's activitias the
government’s summary judgment motion:

(1) Publications and media

The government admitted that some of the stateniemisially claimed

® Section 6700 penalizes any person who, in cororeetith the organization or
sale of a plan or arrangement, makes or furnislstatament the person knows
(or has reason to know) is false or fraudulent w&bard to the securing of a
tax benefit by reason of holding an interest inparticipating in that plan or
arrangement

" In the government's complaint, these were erroslgoudentified as
documents made under NWRC (National Workers RiGimisimittee), which is
a letterhead used by SAPF.

® Section 6701 penalizes any person who aids ortagsithe preparation of

any portion of a document that person knows (orreason to believe) will be
used in connection with any material matter arisinder the internal revenue
laws, and which they also know would result in aderstatement of liability of
tax with respect to another person.

13



were false were not attributable to SAPF. (App. @5, statements 5-6, App.
63.) The court acknowledged this fact. (App. 48@)e remaining statements
complained of are all statements, taken out ofexdnthat SAPF makes about
the operation of the tax lawster aliaz “The tax on wages has absolutely
nothing to do with the tax on income ...”; “The ‘incentax’ .. is an ‘indirect’
tax in the form of an ‘excise’ imposed on certaactivities’ or ‘occupations’
..."; “Taxable income ... is limited to certain incomeathhas been ‘earned’
while living and working in certain ‘foreign’ coumes or territories.” (App. 10,
19 25, statements 1-4 and 7-8, App. 362.)

(2) Assistance with respect to agencies and thircapties

In its summary judgment motion, the governmentrahtdinclude any law
or evidentiary support for the proposition that $FARolates 86700 by falsely
stating that SAPF affidavits “will prevent the meenls employer from
withholding federal taxes from the member's wage$lie government
submitted that SAPF “advises customers that a lzckesponse [from the
government to the ARR affidavit] is ‘conclusive pfothat ... they are no
longer obligated to file returns.” (App. 61). Thevgrnment cited pages from
several Reasonable Actionnewsletters, none of which contained such
statements. (App. 126-133).

(3) Assistance with respect to the IRS or courts

14



In its summary judgment motion, the governmentraitinclude any law
or evidence to support its allegation that SAPHatexl 86701 by preparing
court filings and letters to the IRS. Instead, gowernment acknowledged that
SAPF letters to the IRS am®tviolative of 86701. (App. 66).

(4) Membership assistance programs

The government alleged that the MAP and PDF agretmprovide
financial incentives for SAPF members to violatdefial tax laws (App 10, 1
11-13). In its motion for summary judgment, it eidt provide any evidence or
reasoning to support this theory.

Claims of interference and obstruction

The government also requested a permanent injumatiader
§7402(a), claiming that SAPF interferes with thdoetement of the
internal revenue laws by promoting tax-fraud pldahgy falsely advise
customers will permit the customers legally to spgying federal tax
and filing federal tax returns,” by sending lettevyghe IRS, by preparing
court filings to obstruct collection, and by encaging others, through
financial incentives, to violate the internal reuedaws. (App. 10, {1 41-
44.) This interference was claimed to cause ir@parharm to the IRS
“because it impedes discovery and collection ofeported and unpaid

taxes.” (App. 10, 1 44).

15



Expanded allegations and inadmissable evidence

Within its summary judgment motion, the governmaisb raised
new allegations outside of those raised in the damfy and supported
them with inadmissible affidavits and evidence. pA[323). The new
allegations relevant to this appeal were that SA83tsts members to file
returns indicating zero income (App. 376), that EARIvises members
not to file tax returns (App. 58), that the ARRdsimed by SAPF to
remove the obligation to file tax returns or disiwome paying taxes
(App. 61, 64), and that SAPF falsely advises thainiair can represent
individuals before the IRS(App. 62, 65). SAPF objected to all of these
untimely raised allegations and details, and regdifthe court that the
basis for these allegations involved disputed s@ienaterial fact. (App.
325, 472).

District court’s grant of summary judgment

While the permanent injunction order commands SABRerally not to
violate 886700 and 6701, the district court alspieed the activities of SAPF
as outlinedsupra The injunction commands and the legal concluspnsided
in support thereof are as follows:

(1) Publications and media

16



The district court enjoined SAPF from selling ostdbuting any of its
publications (App. 473, 11-k), reasoning that theblgations were not
protected by the First Amendment because “much hef $peech ... is
commercial speech, and commercial speech, if fireaatlucan be enjoined.”
(App. 496). The district court reasoned that it laadhority under §7402(a) to
order SAPF to remove speech regarding “tax-frausimptional materials,”
“false commercial speech regarding the internakmere laws,” and “speech
likely to aid or abet others in violating the imal revenue laws” from the
website, but did not identify the particular stagms or sections that should be
removed. (App. 473, 14).

(2) Assistance with respect to agencies and thirchpies

The court enjoined SAPF from “instructing, advismgassisting anyone
to stop the withholding of federal employment takesn wages” (App. 473,
11-i). The court provided no reasons for this comdna

The court reasoned that SAPF violates 86700 byingellhe ARR,
because, according to the court, SAPF claims thahdividual using it “is no
longer obligated to file income tax returns or #&vé taxes or Social Security
contributions withheld from his or her earnings JfA 479. The order therefore

enjoins SAPF from “organizing or selling any docunnpurporting to enable

® This issue is raised in Kotmair's opening appelldirief, and SAPF

17



the customer to discontinue payment of the fedasal (App. 473, 1 1-I).

(3) Assistance with respect to the IRS or courts

The court also enjoined SAPF from “preparing omSigslg in
preparation of court filings related to the asses#nor collection of income
taxes on behalf of any other person.” (App 473f){T+he court provided no
reason for this command, asserting only that “SAIRErs to prepare and file
customized pleadings for its members advancingU&-Sources argument.”
(App. 480).

The court also enjoined SAPF from “preparing orisasg in the
preparation of correspondence to the IRS on bedfadiny person.” The court
reasoned that SAPF correspondence is violative6@08 by drawing the legal
conclusion that “the statute penalizes the undiersiant of liability, and SAPF
assists its customers in making those understatsrhdiine court reasoned that
within the meaning of 86701, “understatement obiliy” is accomplished
whether a person files a return indicating zer@me or does not file a return at
all. (App. 493). The court also found SAPF's lettenjoinable under §7402(a)
because they cause the government ‘“irreparable harnthe form of
expenditures of time and money to respond.” (Agh)4

The district court further enjoined SAPF from “repenting or assisting

incorporates herein by reference thereto.
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any other person before the IRS in connection it matter,” but gave no
reason. (App. 473, 11-e).

(4) Membership assistance programs

The district court enjoined SAPF from assisting eoshthrough MAP and
PDF(App. 473, 11-j), but provided no reason. Witgard to MAP, the court
noted that thdlember Handbookxplains that the program “reimburses” losses
suffered by members as set fosthpra then cited a hypothetical scenario in the
Member Handbook— that if the membership were 100,000, reimbursémen
under MAP might be compared to winning the lottangl “some members may
even wish for multiple sentences.” (App. 481).

Findings of the court related to 86700.

The court reasoned that SAPF’'s “falsehoods abaoaittdlx laws” were
penalizable under 86700 because they were usedctmumge individuals to
join SAPF. (App. 490). The court also found that PFA misrepresents
“Kotmair’s authority to represent others beforelR8.”

While acknowledging that SAPF states taktU.S. citizens are not liable
for the income tax on their domestic income — noPEAmembers alone —
the court found that SAPF implicitly represeniit only members can take
advantage of this “[tax] benefit.” The court drefst implication from partial

statements in th&lember Handbookoncerning SAPF’s ability to request the
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proper remedies available under the law and regukt (App. 490, 94).

Injunction commands unrelated to SAPF activities

The district court ordered SAPF to stop “[a]dvisiaugyone they are not
required to file federal tax returns or pay fedetates” (App. 473 1-h),
“[O]bstructing or advising anyone to obstruct ... IR®ceedings” (App. 473,
11-g), and “[E]ngaging in similar conduct that siaosgially interferes with the
administration and enforcement of the internal neselaws” (App. 473, 11-m).
The court made no finding, however, that SAPF eagaip any of these
activities.

The court also ordered SAPF to notify all memberd purchasers of
SAPF’s “tax plans, arrangements, materials andicesY of the order (App.
473, 12), to produce to the government a list ofPBAmembers and
“purchasers” (App. 473, 13), and to display thesmgtion order on the SAPF
website (App. 473, 15). The court reasoned thatwlas warranted because the
IRS is irreparably harmed by “lost revenue from $A®ustomers who either
fail to file returns or file returns understatingetr tax liability,” and so an
injunction order under the authority of 87402(ah extend to “alleviate some
of the harm caused by Defendants’ conduct and tigawe further harm.”

(App. 498).
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SUMMARY OF ARGUMENT
l. The government brought this injunction suit untlee provisions of four
jurisdictional statutes: 886700, 6701, 7408 and2{40 However, the subject
matter jurisdiction of those statutes do not extémdan injunction of “false
commercial speech” generally, nor to the othewds the Court enjoined.
.  The government failed to make the necessarywsigp of an essential
element of each of the penalty statutes invokeds THtk of essential elements
required granting summary judgment in favor of Delients, and the Court
erred in granting it Plaintiff instead.
lll.  The Court erred in granting summary judgmemtPiaintiff on all issues
of fraud because the complaint did not particutatize allegations of fraud as
required by FRCP 9(b).
IV. There were many issues of fact that SAPF deemedhaterial, not
supported by evidence in the record, or suppontdyllmy evidence improperly
introduced: insofar as the Court relied upon tredkged facts in rendering its
decision, it did so improperly; and insofar as éhigts are genuinely
contested, the case was not ripe for summary judgmeavor of the

government.
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V.  The Court erred in writing the injunction ordarterms that are too broad
and vague to give Defendants adequate notice ofathiwities and speech
prohibited.

VI. SAPF’s opinions on the operations of governmaigl on the operation
of the federal tax laws, as expressed in its bovkkotapes, audiotapes and
newsletters, are protected political speech, amhaabe restricted simply by
mischaracterizing it as false commercial speech.

VIl. SAPF’'s members, like all citizens, not onlyegthe right to freely speak
and associate, but also have a right to privadiierr associations, which can
not legitimately be violated merely because ofgssibility that unnamed

others in such association may have violated the la

STANDARD OF REVIEW
This court reviews decisions granting summary jueightde novo See
Xoom, Inc. v. Imageline, Inc323 F.3d 279 (4 Cir. 2003). “[T]o the extent
there are issues of law in dispute, those questighalso be reviewede novo
SeeNelson-Salabes, Inc. v. Morningside Dev., LLC, E83d 505, 512(4th

Cir.2002),”ibid., at 282.
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ARGUMENT

l. Jurisdiction always emanates directly and immetiiadrom the law; it is
a power which nobody on whom the law has not coeéeit can exercise. See
Jurisdiction, 50 CJS p. 1090 (“Subject-matter giggon is an Art. Il as well
as a statutory requirement; it functions as aist&tn on federal power, and
contributes to the characterization of the fedelereign.”). Indeed, “[t]he
rule, springing from the nature and limits of thuligial power of the United
States is inflexible and without exception, whigguires this court, of its own
motion, to deny its jurisdiction, and, in the exsecof its appellate power, that
of all other courts of the United States, in ab&mwhere such jurisdiction does
not affirmatively appear in the record.” Mansfield, & L. M. R. Co. v. Swan,
111 U.S. 379, 382, 4 S.Ct. 510, 511, 28 L.Ed. 4(8B4).” Insurance Corp. of
Ireland, Ltd. et al. v. Compagnie des Bauxites den€e 456 U.S. 694, 702
(1982). The statutes invoked by the governmentoéstathe limit to subject
matter jurisdiction for the purposes of breadth aodpe, hence the validity of
the permanent injunction order.

The subject matter jurisdiction for this suit wastablished under two
statutes, IRC 887408 and 7402(a). Section 7408o&m#s injunctions to
prevent recurrence of violations of 886700 and 6¥ile 87402(a) authorizes

injunctions to issue “for the enforcement of theeinal revenue laws.” Unless
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the activities being enjoined fall within the scogieone or the other of these
two statutes, then subject matter jurisdiction ng® them cannot exist. Even
if it were found that one or even several of SAP&Csivities fall within the
scope of these sections, an injunction can issiy agmainst those activities.
The existence of subject matter jurisdiction favgh activities does not extend
the jurisdiction to include other activities nottlwn the scope of one or the
other statute.

To begin, the court below dismissed SAPF'’s argurtieaittheir website,
publications, video and audio recording$;. are protected First Amendment
speech, with the following:

“Because much of the speech, however, relatesstgdle of SAPF

products and services, it is commercial speech an well

established that commercial speech, if frauduleant, be enjoined.

Schiff, 379 F.3d at 630Estate Preservatior?02 F.3d at 1106.

Because Defendants’ representations about the aas land the

efficacy of their products is clearly fraudulerttat speech can be

enjoined without running afoul of the First Amenaitie (App.

496)

As will be discussethfra, the district court made this determination even
though very little of said speech was ever intradlcinto evidence.
Nevertheless, although courts have held that fiemdcommercial speech can
be enjoined, it still cannot be enjoined under azithf the two statutes relied

upon for jurisdiction here, with the exception oparticular narrow class of

false commercial speech described in 86700, whilhoes discussedhfra. The
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Internal Revenue Code contains no other law prohgifalse commercial
speech generally that can be enforced under thaspn of §7402(a), so the
Court below had no subject matter jurisdiction witspect to any such
commercial speech — false, fraudulent, or otherwidgerefore, it erred in
enjoining the speech of Defendants on that ground.

The Court also erred in concluding that subjectt@engtirisdiction existed
under 87402(a), when that section specifically autles action only “as may
be necessary or appropriate for the enforcemettieointernal revenue laws.”
The court based its conclusion on the fact thalhi§t section has been
employed ‘to enjoin interference with tax enforcemesven when such
interference does not violate any particular tatue.” (App. 494), quoting
from United States v. Ernst & Whinne¥35 F.2d 1296, 1300 (1Lir. 1984).)
In that case, the 1Circuit overturned a well-reasoned decision of ths.
District Court of Georgia, which held that some denlying Code section must
directly create some duty on the part of the dedehdought to be enjoined”
under 87402(a)United States v. Ernst & Whinney49 F.Supp. 1303, 1311
(D.C. Ga. 1982). However, the " Circuit, as has the court below in the
present case, rejected the reasoning of the distoiart out of hand, based
solely on cases that defendants had shown newsdrdéine issue. (App. 332-

336).
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Further, arguendg even if injunctions were allowed to enforce
unspecified internal revenue laws, no evidence basn introduced that
defendants have ever prevented or hindered anya®t, officer, or other
employee from performing his administrative or @nément duties, whether
with regard to examinations, collections, or ankieotproceeding before the
IRS. The finding of interference stems from theaidbat a person interferes
merely by not helping the IRS. (App. 67, FN éDJhe government simply
alleged that SAPF “delay[ed] examination and caibes” but introduced no
evidence that any such delay has ever occudfred.

SAPF showed in its opposition to the governmentisimary judgment
motion (App. 330-332), that if not for this erromsoidea that one can impede
the administration of the tax laws simply by chadlang the administrative
actions of the IRS through the remedies provided ®yngres¥, the
government would have had no argument at all feerference. If availing
oneself of such Congressional remedies is sulgedjunction, then Congress’

efforts to protect the public thereby are in vain.

10 The natural result of such a construction & therely not responding to
IRS letters or notices could equally be deemedfertence.

11 The only evidence introduced concerning interiee is IRS Agent
Metcalfe’s admission in his deposition that letteest by Defendants don't
actually impede the IRS.

26



Despite the lack of evidence of actual interferewdé the performance
of any person’s duty to administer the tax laws, ¢burt improperly found that
“Defendants are ... interfering with the administratiof [tax] laws.” (App.
495-496). Even so, the only statute by which suljeatter jurisdiction could
arise with respect to impeding tax administrat®g87212, which prohibits only
such impediment as is done “corruptly or by forecetloeats of force,” and
which was never cited by the government.

Likewise, no statute has been cited to invoke sibjeatter jurisdiction
with respect to “preparing or assisting in the aragion of court pleadings.”
The Court acknowledged that bankruptcy pleadingsl dreedom of
Information Act requests were outside the scopejoinctive relief available
under 87402(a) or 7408, yet erred in enjoining gilegs to other courts, which
are equally outside the scope of the Internal Resebode. Even though the
injunction is limited to such filings as are “reddt to the assessment or
collection of income taxes,” this still does noingr them within the subject
matter jurisdiction of the cited statutes.

. FRCP Rule 56(c) states, in relevant part:

56(c) Motion and Proceedings Thereon.
The judgment sought shall be rendered forthwittinéf pleadings,

12 For example, sending a “written protest” to egd assessments, as
explained in IRS’ Publication 5, or requesting demtion due process hearing,
as provided in 886320 and 6330
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depositions, answers to interrogatories, and adomsson file,

together with the affidavits, if any, show thatrhés no genuine
iIssue as to any material fact and that the movartyps entitled to
a judgment as a matter of law.

The element of the moving party being entitledudgment as a matter
of law has been clarified by the Supreme Court,reinghey stated:

“In our view, the plain language of Rule 56(c) mat&s the entry
of summary judgment, after adequate time for discpand upon
motion, against a party who fails to make a shoveuificient to
establish the existence of an element essentibbtgarty's case,
and on which that party will bear the burden ofgfrat trial.”
Celotex Corp. v. Catretd77 U.S. 317 (1986) [Emphasis added]

In the present suit, the government has failed @kema sufficient
showing of all necessary elements of the penaklyutds it cites to invoke
jurisdiction for the injunction it seeks.

Sections 6700 and 6701, for which an injunctionarrg’408 may be
granted, are penalty statutes, and as such, &eestictly construed against the
government.

“The law is settled that ‘penal statutes are t@destrued strictly,’

Federal Communications Commission v. American Braating

Co., 347 U.S. 284, 296, and that one ‘is not to be etibjo a

penalty unless the words of the statute plainlydsepit,’ Keppel v.

Tiffin Savings Bankl97 U.S. 356, 362.Commissioner of Internal

Revenue v. Acker361 U.S. 87, 91 (1959). (internal citations

omitted)

86700 - Promoting abusive tax shelters, etc.

As discussed brieflysupra there is only one narrow class of false
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commercial speech which falls within the subjecttargurisdiction of 86700,
and that is only such advertising as consists dfimgafalse statements “with

respect to ... the securing of any [] tax bengefit égson of holding an interest

in the entity or participating in the plan or amement.” [Emphasis added] See

86700(a)(2)(A). This is acknowledged as an esdeele&anent of the penalty
enacted by this section, not only by the court (AM80), but also by Congress,
as SAPF demonstrated from the TEFRA committee tepdealing with it.
(App. 32 et seq.) The bottom line is that this edatmwas specifically included
in the language used by Congress in enacting §@ttiDthe scope of the law
cannot now be construed so as to render that éxgdicdition a nullity.

“No rule of statutory construction has been moréndely stated

or more often repeated than the cardinal rule ‘#igwificance and

effect shall, if possible, be accorded to every dvbrPetition of

Public National Bank278 U.S. 101, 104 (1928).

This essential element of the offense is non-existere. Even so, the
court below dismisses SAPF's argument concernirgy riecessity for the
existence of this element established by 8§6700(@)2with the statement:
“Courts have universally rejected Defendants’ narmeading of 86700 and
have found tax schemes very similar to Defendantgall within the reach of
that statute.” (App. 487). None of the cases ciedsupport that decision

addressed the issue of the existence of the eleaiahe alleged tax benefit

being a result of participation (86700(a)(2)(A)hstead, all of the cited
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authority dealt only with whether the plans felltlitn the scope of the “other
plans or arrangements” element delineated in 8&JQAD(A)(iii).

The court's statement that “Defendants provide mthaity to the
contrary” is contradicted by the excerpts takenmfraghe Congressional
committee reports (App. 23-26, App. 32 et seq.§ ohwhich the court cites —
Senate Report No. 97-494. Those committee repbdw shat the legislators
clearly intended the penalty to be restricted toations where false claims of
tax benefits were used to promote participatiora itax shelter. In fact, they
show the element of participation was deemed tmdmessary to prevent the
penalty from being “overbroad.” (App. 37).

SAPF provided no contrary authority to the caseaedcby the court
because those decisions have no bearing on the $8BF raised. At the same
time, SAPF could cite no case law to support iguarent because it appears
that no court has yet addressed it; neither didchet below provide any
authority which directly addressed the issue — thatvhether 86700 can be
violated when the statements claimed to be falsenat with respect to tax
benefits resulting from participation in the sheltas intended by Congress’
inclusion of 86700(a)(2)(A).

This issue is one of first impression, as far aPBAan determine. While

there have been decisions which recognize in pgdkia necessary element of
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participation, none have been directly on pointdétiding that a violation of
86700 cannot exist without it. As SAPF has raiseanfthe beginning of this
suit, none of the statements complained of (nondhese later identified by
the court below) deal with tax benefits resultingnfi participation in Save-A-
Patriot Fellowship. SAPF has never stated that tamybenefit accrues as a
result of becoming a member thereof, and the gowent has not been able,
throughout the course of this suit, to identify augh statements.

Neither has the court, which ultimately relied tsfinding that:

“While Defendants may argue that the tax benefitgomotes are

potentially available to any American citizen, imegl in SAPF’s

sale of its forms, letters, and ‘paralegal’ sersices the

representation that only those that follow SAPHanhpwill be able
to reap those benefits.” [Emphasis added] (App.}489

It is plain that implicit representation does nqual a false statement.
The court then went on to specifically identify thellowing statements
presumably deemed to constitute the necessary Btesh&@6700(a)(2)(A), yet
none of them result from membership in SAPF:

“To encourage individuals to join its ‘Fellowshimghd make use
of its products and services, SAPF represenia@y alia: that

taxable income is limited to “income that has b&srned’ while

living and working in certain ‘foreign’ countriesr an the U.S.

possessions and territories;’ that there is noirement for most
Americans to file tax returns or have taxes witdhgbm their

wages; and that one can ‘quit’ the Social Secymitbgram.” (App.

489).
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The court clearly erred in finding that these stants could be the basis
for the penalty administered under 86700. In theseabe of any actual
statements that tax benefits accrue to anyone st of participation in
SAPF, no penalty violation of 86700 can exist, rdigss of whether or not
SAPF can be deemed to fall within the scope of “asther plan or
arrangement.”

Thus, the court erred in finding that SAPF viola§&¥00, because the
essential element to invoke the penalty under 8@&j®)(A) was not found to
exist. That being so, the court should have grasteimary judgment in favor
of SAPF on this issué€elotex Corp.id.

86701 - Penalties for aiding and abetting understament of tax liability

A similar situation exists with respect to 8670Mhiei, like 86700, is a
penalty statute, and as such, is to be stricthstraed against the government.

In the case of a 86701 violation, the essentiahelds of the penalty, as
laid out by the court below, are that: “(1) the etefant prepares, assists in,
procures, or advises the preparation of any poxioa return, affidavit, claim,
or other document; (2) the defendant knows (orrbason to believe) that such
portion will be used in connection with any matenaatter arising under the
internal revenue laws; [and] (3) the defendant khakat such portion (if so

used) would_result in an understatement of theilifiabfor tax of another
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person.” (App. 492) [emphasis added]. In the presmse, the necessary
element of an understatement of tax liability iseit. SAPF argued that in
order for an understatement of liability to exs&ime statement of liability must
have been made in the first place.

A review of the other penalty statutes which dedahwinderstatements
shows a consistent treatment of such understatenasnbnly those made on
returns or claims for refunds (also typically maereturns). Section 6694(a)
penalizes tax return preparers for “understatermoéniability with respect to
any return or claim for refund” due to unrealispositions, while 86694(e)
defines “understatement of liability” to mean “aopderstatement of the net
amount payable with respect to any tax imposed by subtileor any
overstatement of the net amouwrmeditable or refundable with respect to any
such tax.” Thus, according to this pendftyan understatement of liability
means a statement of amountof tax.

Another penalty related to understatement is 866@2ch penalizes
underpayments of tax resulting from a “substaniradlerstatement of income
tax.” Section 6662(d)(2) defines “understatemerd”the “excess of (i) the

amount of the tax required to be shown on the netor the taxable year, over

(i) the amount of the tax imposed which_is showntbe returti’ (emphasis

33



added) Once again, an understatement is definedmptas a statement of an
amount of tax, but one that is made on a returkewise, the penalty imposed
by 86662A for understatements with respect to rapde transactions
specifically requires that such statements be “showthe taxpayer’s return of
tax.” (Add. 11) These latter two penalties are Hart clarified by 86664 (b),
which specifically limits them to “cases where &ure of tax is filed.” (Add.
14).

The language of these penalties reveals the undgrstatutory scheme
throughout the Internal Revenue Code when dealiitly wnderstatements —
that is, statements of amounts of tax actually show returns which are less
than the amounts that should have been shown. Thahing in the language
of 86701 to indicate a departure from that cont®dvertheless, the Court
below made a finding that a person can understat&h liability by not filing
areturn at all.

“Whether Defendants’ customers achieve this rebultfiling a

return indicating zero income and zero liability,stmply refuse to

file a return, the result is the same - their taaxbility is

understated. To argue otherwise is mere sophigtipp. 493).

In Acker, supra the Supreme Court found it necessary to congtrae

provisions of a similar penalty imposed for filiag‘substantial underestimate”

13 Located in Part | of Subchapter B of Chapterab@ng with 886700 and
6701.
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of tax, in a case where no declaration of estimédxdwas filed. That court
concluded that a failure to file a declaration ak tis not the same as a
declaration that the tax is zero.

“Viewing s 294(d)(2) in the light of this rule, wailfto find any
expressed or necessarily implied provision or |a&ogu that
purports to authorize the treatment of a taxpayaifsre to file a
declaration of estimated tax as, or the equivabénf declaration
estimating his tax to be zero. This section costain words or
language to that effect, and its implications ldloé& other way. By
twice mentioning, and predicating its applicatiopon, ‘the
estimated tax’ the section seems necessarily tteoglate, and to
apply only to, cases in which a declaration of ‘@simated tax’
has been made and filedCommissioner of Internal Revenue v.
Acker, 361 U.S. 87, 91-92 (1959) (emphasis added)

For these reasons, the Court below erred in findithgt an
understatement of liability could result from fadji to file a tax return. Without
some sort of statement of liability made, there banno understatement of
liability. Without the element of an understatemehtiability, there can be no
penalty violation of 86701.

Even if it were possible for an understatement iability to be
accomplished by failing to file a return, the IR&respondence prepared by
SAPF on behalf of its members still could not regulsuch an understatement,
and is therefore not enjoinable under 86701. SAdtFespondence is written in
response to various notices and form letters sgthd IRS to SAPF members,

ranging from inquiries about the lack of filed netsi for specified years to
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notices of IRS’ intention to begin seizing properipp. 134). The responses
to these notices attempt to invoke the legal anthimdtrative remedies
established by Congress and by the Secretary ofrdmesury. (App. 146-191).
Notably, the sending of all of these notices, adl \ae the corresponding
responses, occur after the point in time a retarmat received by the IRS.
Since it is impossible for an effect to precedec#dsse, a failure to file a return
cannot possibly be the result of correspondence ag&ar that failure has
already occurred. Thus, the court erred in findthgt the correspondence
prepared by SAPF on behalf of its members viol&@801, even under its
erroneous conclusion that an understatement afityaban be made by failing
to file a return.

Either way, an essential element to invoke the ipenmder 86701 is
missing, and therefore, it was error for the cowttto grant summary judgment
for SAPF with respect to alleged violations of sgelstion.Celotex Corp.id.

87402(a) and irreparable harm.

With respect to §7402(a), the court acknowledged the traditional
elements of injunctions apply, and cites “contimmuinreparable injury to the
United States” as one of those necessary elem@mp. 495). The court went
on to identify the alleged harm as being “the exjiteimes of time and money to

respond to Defendants’ frivolous filings as wellths lost revenue from SAPF
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customers who either fail to file returns or fileturns understating their tax
liability.” However, the government’s only attentptintroduce any evidence to
support any claim of harm was a chart for whichemmentiary foundation had
been laid. (App. 228). No authentication was predifor this exhibit — that is,
the person or persons who created this chart wasidemtified. Without
authentication, this exhibit can not properly be biasis of any factual finding.
Even so, the chart shows absolutely no conneciomefendant SAPF. It
purports to be an estimate of expenditures assatiaith frivolous filings, but
the chart does not show that the listed expenditare caused in any way by
SAPF. In other words, there is nothing that comexnty specific action of
SAPF to any particular expense. As for the allelgstlrevenue, absolutely no
evidence was introduced to establish any such Hamas error for the court to
find that such harm existed without any suppor@vidence. Because of the
lack of any evidentiary basis for a finding of thgsential element of harm, it
was error not to grant summary judgment in favoDefendants’® Celotex
Corp,, id.

Findings of fraud

The Court found as fact that SAPF acted fraudujentet, no evidence

14 Federal Rules of Evidence, Rule 901(a).
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has been introduced into the record to establishnécessary element of an
intent to deceive that would support a finding @uid. In 1996, Judge Garbis
stated in court that no one could deny Kotmaingsrity. (App. 50). As Judge
Garbis found, the positions espoused by SAPF memibepresent their
sincerely held beliefs with respect to the meanapgplicability and operation of
the tax laws. Statements in connection with sudiefseare protected by the
Free Speech clause. Even if those beliefs are atiiijn deemed false by others,
they cannot be fraudulent in the absence of thengéisg element — an intent to
deceive. There being no evidence of fraud — nor eyanticularized
allegations of it, as required by Rule 9(b) — introdd into the record, all
findings of fraud are without evidentiary basis.cking any evidence of an
intent to deceive, an essential element of fraudas error for the district court
not to grant summary judgment in favor of SAPF bmsaues related to fraud.
lll.  With respect to pleadings, FRCP Rule 9(b) presids follows:

“(b) Fraud, Mistake, Condition of the Mind. In alverments of

fraud or mistake, the circumstances constitutiragidr or mistake

shall be stated with particularity. . . .”

This rule requires the pleader to state who, wivhgre, when and how.

U. S. ex rel Costner v U..817 F.3d 883 (8 Cir. 2003). Rule 9(b)’s

15 It is further noted that in granting Defendami® separate motions for stay,
the Court even acknowledged that the harm to Defietsdfrom the issuance of
the injunction outweighs the harm to the governniewlelaying it.
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requirement of particularity is satisfied if thengplaint sets forth precisely the
statement made, the time, place and person reqperisr each statement, the
content of the statement and its affect on the gowent and what the
defendant gained from the frau@fficial Publications, Inc. v. Kable News Co.
Inc. 775 F.Supp 631 (1991).

The government broadly alleged “tax-fraud scheffestimerous times
in its complaint. SAPF argued in its summary judgtneotions (Docket 38,
54) that the complaint contained no specificts as required by FRCP Rule
9(b). SeeFlynn v. Merrick 881 F.2d 446 (7 Cir., 1989) (“mere allegations of
fraud, corruption or conspiracy, averments to cmias of mind, or referrals to
plans and schemes are too conclusional to satsfparticularity requirement,
no matter how many times the accusations are regént

However, the Court decided SAPF’s objections ts theficiency were
merely “quibbling criticisms of the Complaint,” arttlat to particularize the
allegations would place a heavy burden on the gwment “far beyond ... the
stringent standards of Rule 9.” (App. 484). k& purpose of the requirement
is to allow the defendant reasonable opportunitariswer the complaint and

frame a response. Se&ribune Co. v. Pureigliott869 F.Supp 1076 (1994),

'® For instance, 1 5 of complaint: “SAPF, an unincogped association, ...
organizes and sells tax-fraud schemes designesbist @ustomers in evading
their federal tax liabilities and interfering withe administration of the internal

39



Pittiglio v. Michigan Nat. Corp906 F.Supp. 1145 (1995) (purpose of rule is to
provide defendants with notice adequate to prepareper responsive
pleadings). Thus, the lack of particularity depdv8APF of a reasonable
opportunity to prepare a defense to the cldims.

The Rule requiring heightened pleading standardallegations of fraud
is threefold: (1) to inform defendants of the natof the alleged wrong so that
defendant might mount an adequate defense, (2)linminate conclusory
complaints filed as a pretext for using discoveryihcover heretofore unknown
wrongs, and (3) to protect defendants from spurfoausd charges that might be
particularly damaging to reputatioloevine v. Prudential Bache Properties, Inc.
855 F.Supp. 924 (1994). SAPF was severely prejddigethis deficiency in the
pleadings, and further hampered by the governmeapsated objections and
refusals to particularize the false statementsadlieded fraud, all of which tend
to show that the government did not have the nacgsmrticulars in the first
instance, and that the complaint was filed as #&eprdor using discovery to
uncover heretofore unknown wrongs.

For these reasons, the court erred in refusingotd the government to

the requirements of Rule 9(b).

revenue laws.
" The “how” of the alleged schemes, that is, analdheory as to the working
of the plan, has never been set forth within theegament’s documents.
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IV. To withstand a summary judgment motion, sufficievidence must exist
upon which a reasonable jury could return a veridicthe nonmovant.iberty
Lobby, Inc, supraat p. 248-49Matsushita Elec. Indus. Cosupraat p. 587.
Portions of this court’s permanent injunction ordppear to be contingent upon
factual conclusions not supported by any evidencthe record; or based on
affidavits and evidence improperly made part of theord, or based on facts
which are disputed. Consequently, this matter was nipe for granting
summary judgment to the government.

Moreover, facts, inferences therefrom, and amhiggimust be viewed in
a light most favorable to the nonmovahltatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586 (198@ouchat v. Baltimore Ravens Football
Club, Inc, 346 F.3d 514, 521 f4Cir. 2003).The court below erred in that it
failed to view the facts offered by the governmamd all inferences and
ambiguities therefrom in the light most favorabdeSAPF. Even when SAPF
presented affidavits substantially controvertinge tfacts alleged by the
government, the court failed to order the casei#b or make all inferences in
favor of the nonmovants.

(1) Publications and media

As notedsupra the court found that “much” of Defendant’s newtsles,

books, videos, and website constituted commercpdesh, and so was
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enjoinable, if fraudulent. (App. 496). Since onlfraction of the material SAPF
makes available was ever introduced, the evideacgupport this finding is

lacking. The district court also reasoned thatad lauthority under 87402(a) to
order SAPF to remove speech such as “tax-fraud gtiomal materials,” “false

commercial speech,” and “speech likely to aid oetafithers in violating the

internal revenue laws” from the website. As alstedsupra with respect to

fraud generally, the record actually contradicty ament to deceive. There
being no evidentiary basis to support these firglindpen, they should be
overturned or the case remanded and heard soh#hatinaining materials can
be entered into evidence, the particular statem#mscourt deems wrong
specified, and the intent to deceive can be shown.

(2) Assistance with respect to agencies and thighrties

The court reasoned that SAPF violates 86700 byingellhe ARR,
because, according to the court, SAPF claims thahdividual using it “is no
longer obligated to file income tax returns or #vé taxes or Social Security
contributions withheld from his or her earninggApp. 479.) This finding, as
to what SAPF claims about the ARR, is a disputedasAs such, the court did
not cite anything SAPF has published to suppos finding. Rather, the court
merely citedanother case,U.S. v. Raymond228 F.3d 804 (7 Cir., 2000),

where defendants were enjoined because they soithsfand instructions to
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guide individuals through the process of “withdragyi from the jurisdiction of
the federal government’'s taxing authorities ... sa th& individual would,
under the defendants’ view ... no longer be requigdy federal taxes.”
(App. 487). Because what SAPF claims about the 8Q@CARR are in dispute,
this issue was not ripe for summary judgment, dodikl be remanded for trial.

(3) Assistance with respect to the IRS or courts

As notedsuprg the government did not submit any law or evidetinat
SAPF violated 86701 by preparing court filings detters to the IRS. Instead,
the government acknowledged that SAPF lettersedR$ arenot violative of
86701. (App. 66.) In light of this admission, ahe& fact that the government
did not raise these issues in its motion, the cewed in granting summary
judgment on these issues. There being no found&diothe related injunction
commands (App 437, 1 1-e, 1-f), they should be teaca

The court also found SAPF’s letters enjoinable urgi&l02(a) because
they cause the government “irreparable harm infthen of expenditures of
time and money to respond.” App. 495. As natagra this finding appears to
be based on inadmissible evidence, and SAPF happortunity to challenge
this evidence. Therefore, this issue was not rggestimmary judgment, and at
minimum, the issue should be remanded for trial.

(4) Membership assistance programs
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As noted supra, the government made only conclustaiements that
SAPF’s member assistance programs provide finang@@ntives to violate
federal tax laws. Since the government did not esklthe issue in its motion,
the district court erred in granting summary judgien this issue, and the
related injunction should be vacated.

Injunction commands unrelated to SAPF activities

Without making any specific finding, the Court enpd SAPF from
“[a]dvising anyone they are not required to filedeal tax returns or pay federal
taxes” (App. § 1-h). This order is contradictedthg record, in that it is the
strict policy of SAPF never to advise any persothwespect to whether they
are required to file. Semupra This order is without foundation, and should be
vacated.

Relative to “obstruction” and “interfering,” the ud enjoined SAPF
(App. 473, T 1-g, 1-m) without any proper evideraed this order should be
vacated.

SAPF objected to these issues, both in its motiornstrike and motion
for new trial. The Court erred in denying those imwd and granting summary
judgment for Plaintiff. (App. 328-329, App. 472).

V. FRCP Rule 65(d) states, in part: “Every order granén injunction and

every restraining order_shall set forth the reasfmmsits issuance; shall be
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specific in terms; shall describe in reasonablaijetnd not by reference to the

complaint or other document, the act or acts soughbe restrained; ...
[emphasis added]

The Supreme Court has said that “[b]asic fairnesgiires that persons
enjoined receive explicit notice of precisely whanhduct is outlawed.Schmidt
v. Lessard414 U.S. 473 (1974), at 476.

The injunction order is drawn in overbroad and v&atgrms, and so fails
to give fair and precisely drawn notice of whatribhibits. Further, as discussed
supra the injunctive relief enlarges upon the pleadjrtfge evidence, and the
actual findings of the court.

As this court has previously found 8ave-A-Patriot Fellowship v. U,S.
962 F.Supp 695 (1996), Kotmair sincerely believes hone of his actions are
violative of federal laws. Because SAPF engageacts and speech which
have historically been protected by the Bill of Rigy but which are abhorred
by certain government officials, defendants areifethe untenable situation of
having to guess,jnter alia, what constitutes political speech and what
constitutes commercial speech, afraid to be ermasigoheld on contempt
charges for violations of what the court deems iaipprohibitions, or else

forfeiting their most fundamental rights to errttve side of caution.
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The lack of specificity in the order dovetails witlhe issue of subject
matter jurisdiction. Many of the activities thdtet court below appears to
enjoin are outside the scope of the authority gine¥g87408 and 7402(a).

Section 7408 states that a person can be enjoifogdany “action ...
subject to penalty under section 6700, 6701 ...” (ARD). Since the penalty
under 86700 is imposed only when a false staterhast been made with
respect to the tax benefits of participation iraa shelter, it follows that the
false statement is that which can be enjoined. &dttan enjoining all speech,
the court is limited, under 87408, to enjoining fhecise statements which
have been held to be false with respect to taxfiisrsaid to be derived from
participation in the shelter. These specific staetsn have not been identified
by the court in its injunction order. Rather, timunction order reiterates the
statute, and further enjoins “promoting, marketirayganizing, selling, or
receiving payment for any plan or arrangement.”dAg73, Y1-c.) Section 6700
does not penalize these thingsr se it only penalizes statements made in the
context of those activities. Thus, the order faslsnform SAPF of the precise
statements it has made which it must now stop ngakin

Likewise, the penalty in 86701 is imposed on eamtudhent that has
been prepared in which results in “understatemeatliability,” but the

specific documents in question have not been ifledtby the court. Rather,
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the injunction order reiterates the statute anth&renjoins all correspondence
to the IRS generally. In addition, the court engoforganizing or selling any
document purporting to enable the customer to distoe payment of federal
tax,” but these documents appear to be outsidsdbyge of the penalty
proscribed by 86701. Thus, the order fails to iImf@APF of the precise
documents it has made which it must now stop making

Furthermore, the injunction order of this court diot state with nearly
the degree of specificity that the other courtsidithe aforementioned.S. v.
Bell, U.S. v. SchiffandU.S. v. Estate Preservation Servicdsee cases that
this court stated it relied upon for its injunctiorder. The orders of those cases
were more precise as to which acts were forbiddad, which speech was not
protected by the First Amendment; in contradistorcto the injunction order
of this court.

This issue is further argued in SAPF’s motion faodification of this
order and motion for stay pending appeal, incongakreherein by reference
thereto. (Docket 72). If the other relief prayedlferein is not granted, then this
court should remand this case for modificationt®firder, so as to particularize
that which is enjoined, for the permanent injunctavder does not satisfy these
requirements of Rule 65(d).

VI. The district court found that statements on SAR#bsite and in its other
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publications constitute speech:

“relate[d] to the sale of SAPF products and sewsjicé is
commercial speech and it is well established thr@nhroercial
speech, if_fraudulentcan be enjoined.... Because Defendants’
representations about the tax laws and the efficatytheir
products is clearly fraudulent, that speech caerjeined without
running afoul of the First Amendment.” [Emphasisied]

The court cited three cases as authority to er§&iRF’'s speechUnited
States v. Estate Preservation Servjc282 F.3d 1093 {®Cir. 2000), United
States v. SchifB79 F.3d 621(9Cir. 2004) andJnited States v. Bel414 F.3d
474 (3 Cir. 2005).

Besides the first impression aspects discussgata upon which the
district court did not rule, appellant SAPF is atlisadvantage here, because
there is no “bright line rule” with respect to whapeech constitutes
“commercial speech” for the purposes of invoking genalties of IRC 886700
and 6701, and what speech constitutes politicaé@pefully protected by the
First Amendment. Even worse, it appears that alsboaly of new case law
dealing with “commercial speech” in the contextIBC 886700, 6701, 7208
and 7204 is in conflict with the larger and olded of case law — including
numerous Supreme Court cases — narrowly defininglithgations of the
commercial speech doctrine. Our lower courts an@ parting from the time-
tested free speech doctrine long recognized, ogethia door to all kinds of

encroachment upon political speech, notwithstantiegfact that the Supreme
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Court has consistently recognized that “speech exmmog public affairs is
more than self-expression; it is the essence dfgeslernment.”Garrison v.
Louisiang 379 U.S. 64, 74-75 (1964). The Court has alsogeized that the
high value of free speech can often lead thoseowep to seek to suppress it.
Free speech and expression therefore have speagidicance with respect to
government because “[it] is here that the stateahsigecial incentive to repress
opposition and often wields a more effective poveér suppression” and
acknowledged “[tlhe door barring federal and stateusions into this area
cannot be left ajar; it must be kept tightly closedl opened only the slightest
crack necessary to prevent encroachment upon mygueriant interests.”ld.
777, n. 11. While keeping our treasury solventripartant, it cannot be done at
the expense of our fundamental right of politiqagech.
“False commercial speech” defined by precedent casew

There is a serious legal question involved wher®SA members’ right
to think as they will, and speak as they thinkcustailed. The court erred in
following the recent tendency of the lower courts éxpand the “false
commercial speech” exception to the right of freeexh, originally carved out
by the Supreme Court’s to allow regulation of fadskertising.

Black’'s Law Dictionary (6th ed.) defines “commeltaaeech doctrine”:

“Commercial speech doctrine. Speech that was capegb as
“commercial” in nature (i.e. speech that advertisegroduct or
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service for profit or for business purposes) wasmixly not

afforded First Amendment freedom of speech pratactand as

such, could be freely regulated by statutes andnandes.

Valentine v. ChrestenseBl6 U.S. 52, 62. This doctrine, however,

has been essentially abrogat&ittsburg Press Co. v. Pittsburg

Comm. On Human Right$13 U.S. 376Bigelow v. Virginia421

UY.S. 809; Virginia State Brd. of Pharmacy v. Virginia Citize

Council,425 U.S. 748.”

When the Supreme Court first distinguished “comma¢rspeech,” they
essentially equated it with “commercial advertisiny However, once the
concept ofadvertisemenis removed from this narrow exception, all speech
eventually becomes fair game for restriction, camytrto the intent of the First
Amendment. “Defendants’ representations aboutakéaws” (App. 496) could
not possibly constitute “commercial speech.” Chkgadny such representation
about the tax laws is purepplitical, notcommercialspeech.

In the present suit, the district court enjoinedPEAfrom distributing all
videotapes, audiotapes and books — none of whiclk ¥eemd to contaimny
commercial advertising (let alone false advertisirg by lumping it all

together as “commercial speech,” as if it appliesany kind of speech

ultimately offered for sale. This construction cdetply subverts the meaning

18 SeeValentine v. Chrestense16 U.S. 52, 54 (1942): “This court has
unequivocally held that the streets are propergddor the exercise of the
freedom of communicating information and dissemngatopinion and that,
though the states and municipalities may appragyiaegulate the privilege in
the public interest, they may not unduly burdemprscribe its employment in
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given to the term by the Supreme Court. That caabgnized irVirginia State
Board of Pharmacy v. Virginia Citizens Consumer @ol) Inc., 425 U.S. 748,
761 (1976) that:

“Speech likewise is protected even though it igiedrin a form

that is ‘sold’ for profit, (citations omitted) arel’en though it may

involve a solicitation to purchase or otherwise maycontribute

money.New York Times Co. v. Sullivan, supra; NAACP \tdBu

371 U.S. 415, 429, 83 S.Ct. 328, 335-336, 9 L.Ed@8 415-416

(1963).”

Indeed, commercial speech is expression that doesane than propose
a commercial transaction. S€ncinnati v. Discovery Netwoylo07 U.S. 410,
423 (1998);Bolger v. Youngs Drug Products Corg63 U.S. 60, 66 (1983).
The speech found in SAPF books, videotapes, etnotisadvertisement, but
purely political speech — fully protected by thesEiAmendment.

Political speech is not transformed into commer@gpkech merely
because it is sold. Speech must be delivered by soethod: a speaker with a
microphone, an audio recording, book, newspaper,Tétat people pay for the
medium does not make the speech “commercial spe&blerefore, banning
speech because compensation is received for thensmbga which it is

disseminated, runs afoul of the protections offtinst Amendment.

Membership organizations of all types — the NatidRélle Association,

these public thoroughfares. We are equally cleat tire Constitution imposes
no such restraint on government as respects pcooetynercial advertising.”
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the NAACP, and PTAdnter alia— raise operating funds by selling things, yet
this does not turn their advocacy into commerqguesh. It is hard to imagine
how any such group could fund their operations pkbg donations or sales of
some sort.

SAPF’s political speech, in the form of its booksleotapes, audiotapes
and newsletters, cannot be legitimately restriciader the pretense that it is
commercial speech. By whatever medium disseminatedpmes under the
ambit of the First Amendment.

Free speech generally

The Supreme Court recognizes the threat to Firstdment rights from
the use of vague language in restrictions of speedttions, because the only
way a person can positively avoid penalty is “bstmeting their conduct to that
which is unquestionably safe” and by “steer[ing]Wader of the unlawful zone
than if the boundaries of the forbidden areas waearly marked. ... Free
speech may not be so inhibited®aggett v. Bullitt 377 U.S. 360, 372 (1964)
(internal citations omitted). Indeed, “These fremdo are delicate and
vulnerable, as well as supremely precious in owietp.” NAACP v. Button
371 U.S. 415, 433 (1963). Justice Brandeis, in dascurring opinion in
Whitney v. California274 U.S. 357, 375 (1927), puts the freedom okespe

into proper perspective:
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“Those who won our independence ... believed thatdfree to
think as you will and to speak as you think are msea
indispensable to the discovery and spread of palitiruth; that
without free speech and assembly discussion woeltutie; that
with them, discussion affords ordinarily adequatetgction
against the dissemination of noxious doctrine; tthet greatest
menace to freedom is an inert people; that pubfcussion is a
political duty; and that this should be a fundamémptrinciple of
the American government. They recognized the risk&hich all
human institutions are subject. But they knew tirder cannot be
secured merely through fear of punishment fomtsaction; that it
is hazardous to discourage thought, hope and iraigim that fear
breeds repression; that repression breeds hateh&t@ menaces
stable government; that the path of safety liehéopportunity to
discuss freely supposed grievances and proposeddies) and
that the fitting remedy for evil counsels is goates. Believing in
the power of reason as applied through public disiom, they
eschewed silence coerced by law—the argument ot forcits
worst form. Recognizing the occasional tyranniesgoferning
majorities, they amended the Constitution so thet t§peech and
assembly should be guaranteed.”

Political Speech enjoys the full protection of thé&irst Amendment

Like the membership organizations mentioned ab&@eaye-A-Patriot

Fellowship is @ona fidepolitical advocacy organization. SAPF must rely on
both sales and donations to fund its advocacy audational activities. The

fact that, like them, SAPF sells books, publicatiamd services does not render

its activities “commercial speech.”

Moreover, the constitutional protection does nantupon “the truth,

popularity or social utility of the ideas and b&ievhich are offered. NAACP

v. Button,371 U.S. 415, 445 (1963). Thus, SAPF’s speech, eleaheir
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opinions might be deemed wrong, still enjoys thi fwotection of the First

Amendment, just like that of any citizen — or cotlen of citizens.

VIl.  Ordering SAPF to turn over its membership list vt the very least,
permanently and irreparably damage the existentsedfellowship. The courts
have long recognized that ordering political orgations to turn over
membership lists constitutes irreparable injury ttee members’ rights.
Similarly, the right of SAPF members to freely asate with others, invoke
remedies at law, and to freely communicate theiniops on matters of prime
importance to all citizens—federal taxes being amehanatter—is irreparably
damaged by turning over its membership list.

In National Association for Advancement of Colored jlew. State of
Alabama 357 U.S. 449, 459 (1958), the Supreme Court mrgéized the damage
to a membership association likely to result frdva production of its list, and
the right of the organization to complain on belvhlfhose members:

“The reasonable likelihood that the Associatiorelftsthrough

diminished financial support and membership mayabeersely

affected if production is compelled is a furthectta pointing
towards our holding that petitioner has standingamplain of the
production order on behalf of its members.”

The harm resulting from that chilling effect, onlsegun, can never be

repaired. People will forever afterwards be moreryieof associating with

SAPF, for fear that such association will exposartho increased government
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scrutiny and harassment.

Of course, SAPF is concerned about the harm ieflictpon its members
that would result from turning over its memberslsp But the harm here goes
well beyond our interests. If SAPF members areadispssed of the right to
freely associate and engage in political speechouwit being red-flagged (or
worse) by government officials, any political orgaation will be at risk. This
Is particularly true where the organization espeusspopular political
sentiments.

This same form of injury was addressed by the Snpr€ourt inBates v.
City of Little Rock361 U.S. 516, 523 (1960):

“Freedoms such as these [freedom of speech anekgfess, the
right of peaceable assembly, and the freedom aicesgson for the
purpose of advancing ideas and airing grievances]paotected
not only against heavy-handed frontal attack, bed &#om being
stifled by more subtle governmental interferen@rosjean v.
American Press C0297 U.S. 233. (other citations omitted) ‘[I]t is
hardly a novel perception that compelled disclosafraffiliation
with groups engaged in advocacy may constitute ¢éfegtive * *

* restraint on freedom of association. * * * Thiso@t has
recognized the vital relationship between freedomdsociate and
privacy in one's associations. * * * Inviolabilitgf privacy in
group association may in many circumstances bespedisable to
preservation of freedom of association, particylawhere a group
espouses dissident beliefsN.A.A.C.P. v State of Alabama57
U.S. at page 462, 78 S.Ct. at page 1171.” (Emplaalsied)

Any prior restraint, or other infringement of theghts to political

association and free speech is injurious to SARFMembers, and the public
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generally. Taken together, these injuries areecgubstantial.

The district court cited the reason for its dem#mat SAPF provide the
government with a list of its members as “this mfation is needed because of
the possibility that many do not file tax returnsléwever, a mere “possibility”
that some do not file is not reason enough to aieothe rights to free speech,
association, and due process of all SAPF membershd Internal Revenue
Code, Congress has invested the government witthallpowers it deemed
necessary to accomplish its duty of discoveringessing, and collecting tax
liabilities, even in cases where required returgehnot been filed. Said powers
are wholly adequate to those purposes, and canxéeised in the precise
manner intended by Congress, even without acceshetcnames of SAPF
members.

“Injunctive relief is historically designed to @et not to punish.”
Rondeau v. Mosinee Paper Cqrg22 U.S. 49, 61 (1975). Yet, in the present
case, the government wants to punish not only SéddEctively, by infringing
their right to freely associate and speak, but &8&F members individually,
by subjecting them to increased scrutiny of thaacial affairs, not because
the government has information that they have tedlaany law, but merely
because they have chosen to associate with the/S&atriot Fellowship.

Eleven years ago i8ave-A-Patriot Fellowship v. U.,262 F.Supp 695,
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698-699 (1996), the Maryland District Court recamgu the First Amendment
implications of revealing the identities of SAPFembers, when, during the
hearing of that case, the following exchange tdakea

THE COURT: Mr. Harp [the attorney representing SARFlon’t
want to be treading on first amendment rights, egdect you are
going to object if | ask this question the wrongywa

Is there a membership list? | am certainly nottleaito ask,
and | don’t want to ask who the members are. Ieetsieme way of
telling who is a member?

MR. HARP: Your Honor, with all due respect to theutt, |
would object to that.

THE COURT: | would rather sustain the objection.tl&re
some question Mr. Harp that we can ask so | camgeatea of
whether there is a membership as compared to santk &
feeling that anybody who agrees with us is a mendmnel they
know in there hearts there is a member [sic]. Coudd ask the
guestion that is proper please.

MR. HARP: Your Honor, | suppose that there could de
guestion asked about the membership agreement.

THE COURT: Why don’t you ask the question. | dordnt to
ask the question and be accused of trying to tmadhe first
amendment.

Save-A-Patriot Fellowship v. U.,Suprg transcript of hearing
of September 20, 1996 (App. 507) [Emphasis added]

Nevertheless, the Court below ignored those FirsheAdment
implications and ordered the list to be providedhe government. It should
also be noted that SAPF associate members do ot leave access to the
services full members do, such as assistance waipapng letters to the IRS;
these members join primarily to support the pditicutreach mission. Yet the

government demands their confidential informationyveay. If not to
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investigate them, then to what purpose?

SAPF members will suffer irreparable harm as thaulteof increased
scrutiny (real or perceived) by the governmentthe form of tax audits,
inquiries of friends, family members, employers,. dty IRS officials, with the
likely result of unwarranted stigmatization, etikewise, prospective members
— even prospective Associate members — will fearipgnSAPF lest their
identity be revealed to the government as an umaepr political dissident.
This is the exact kind of “chilling effect” on fregpeech that the U. S. Supreme
Court has condemned repeatedly and consistentlytbgeyears; and those who
support unpopular speech are no exception: case platects even such
politically disfavored groups as the Communist YPé&tg, Communist Party v.
Subversive Activities Control Bogrd67 U.S. 1 (1961)).

For these reasons, it was error for the Court bétoarder SAPF to turn

over a list of its members’ personal information.
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CONCLUSION

The permanent injunction order issued by the disttourt should be
vacated, or the judgment of the lower court shcaddreversed and the case
remanded for trial and strict application of thenpley statutes and correct
constitutional standards.

STATEMENT OF ORAL ARGUMENT

Appellant requests oral argument. This appeal sars@ortant questions
regarding the jurisdictional scope of penalty degwsed to issue an injunction
which operates as prior restraint on a memberskgoaation’s freedom of
speech. The district court seriously misconstrinedrélevant statutes to extend

its jurisdiction to otherwise constitutionally pected activities.

Respectfully submitted this 30th day of April, 2007

/7/4/”7/; %/j

GEORGE EZHARP

610 Marshall St., Ste. 619
Shreveport, LA 71101
(318) 424-2003

Attorney for Save-A-Patriot Fellowship
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Page 1
26 U.S.C.A. § 6020
Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION
CHAPTER 61--INFORMATION AND RETURNS
SUBCHAPTER A--RETURNS AND RECORDS

PART II--TAX RETURNS OR STATEMENTS
SUBPART D--MISCELLANEOUS PROVISIONS

8 6020. Returns prepared for or executed by Secretary
(a) Preparation of return by Secretary--If any person shall fail to make a return required by
this title or by regulations prescribed thereunder, but shall consatisdlose all information
necessary for the preparation thereof, then, and in that case, tie¢a§emay prepare such
return, which, being signed by such person, may be received by the Secsettaeyraturn of
such person.
(b) Execution of return by Secretary.--
(1) Authority of Secretary to execute return:-If any person fails to make any return required
by any internal revenue law or regulation made thereunder at the@teseribed therefor, or
makes, willfully or otherwise, a false or fraudulent return, there8ary shall make such return
from his own knowledge and from such information as he can obtain throstghadey or
otherwise.

(2) Status of returns=-Any return so made and subscribed by the Secretary shall be prima
facie good and sufficient for all legal purposes.

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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Page 1

26 U.S.C.A. § 6651

Effective: December 31, 1999

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 68--ADDITIONS TO THE TAX, ADDITIONAL AMOUNTS, A ND
ASSESSABLE PENALTIES

SUBCHAPTER A--ADDITIONS TO THE TAX AND ADDITIONAL AMOUNTS

PART I--GENERAL PROVISIONS

§ 6651. Failure to file tax return or to pay tax
(a) Addition to the tax.--In case of failure--

(1) to file any return required under authority of subchapter A of chapteotber ¢than part 111
thereof), subchapter A of chapter 51 (relating to distilled spiwises, and beer), or of
subchapter A of chapter 52 (relating to tobacco, cigars, cigarettesigardtte papers and
tubes), or of subchapter A of chapter 53 (relating to machine guns aaith ©her firearms),
on the date prescribed therefor (determined with regard to any iexteistime for filing),
unless it is shown that such failure is due to reasonable causetdde to willful neglect,
there shall be added to the amount required to be shown as tax on sutt rcent of the
amount of such tax if the failure is for not more than 1 month, withdditi@anal 5 percent for
each additional month or fraction thereof during which such failure eeegj not exceeding
25 percent in the aggregate;

(2) to pay the amount shown as tax on any return specified in paragraph @i )oefore the
date prescribed for payment of such tax (determined with regard toxemsien of time for

payment), unless it is shown that such failure is due to reasaalse and not due to willful
neglect, there shall be added to the amount shown as tax on such returrcéb giethe

amount of such tax if the failure is for not more than 1 month, withdditienal 0.5 percent
for each additional month or fraction thereof during which such failureinceed, not

exceeding 25 percent in the aggregate; or

(3) to pay any amount in respect of any tax required to be shown on a retaifregpa

paragraph (1) which is not so shown (including an assessment madenpucsisection
6213(b)) within 21 calendar days from the date of notice and demand th@@fbusiness
days if the amount for which such notice and demand is made equalseed£x8100,000),
unless it is shown that such failure is due to reasonable causetdde to willful neglect,
there shall be added to the amount of tax stated in such notice anddd@émaercent of the
amount of such tax if the failure is for not more than 1 month, withdditienal 0.5 percent
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for each additional month or fraction thereof during which such failureincees, not
exceeding 25 percent in the aggregate.

In the case of a failure to file a return of tax imposed by chdpteithin 60 days of the date
prescribed for filing of such return (determined with regard to atgnsions of time for filing),
unless it is shown that such failure is due to reasonable caus®tatide to willful neglect, the
addition to tax under paragraph (1) shall not be less than the ¢é$&H0 or 100 percent of the
amount required to be shown as tax on such return.

(b) Penalty imposed on net amount dueFor purposes of--

(1) subsection (a)(1), the amount of tax required to be shown on the skalrive reduced by
the amount of any part of the tax which is paid on or before the da&ipezl for payment of
the tax and by the amount of any credit against the tax which may be claimed on the return,

(2) subsection (a)(2), the amount of tax shown on the return shall, for parpbsomputing
the addition for any month, be reduced by the amount of any part of the taxisvpat on or
before the beginning of such month and by the amount of any credit agaitast tigich may
be claimed on the return, and

(3) subsection (a)(3), the amount of tax stated in the notice and dehahda the purpose
of computing the addition for any month, be reduced by the amount of any part tak the
which is paid before the beginning of such month.

(c) Limitations and special rule.--

(1) Additions under more than one paragraph--With respect to any return, the amount of
the addition under paragraph (1) of subsection (a) shall be reduced byndo@taof the
addition under paragraph (2) of subsection (a) for any month (or fracticothéo which an
addition to tax applies under both paragraphs (1) and (2). In any essgbdd in the last
sentence of subsection (a), the amount of the addition under paragrapts(bseftion (a)
shall not be reduced under the preceding sentence below the amount providett last
sentence.

(2) Amount of tax shown more than amount required to be shownlf the amount required
to be shown as tax on a return is less than the amount shown as teck eaetsrn, subsections
(2)(2) and (b)(2) shall be applied by substituting such lower amount.

(d) Increase in penalty for failure to pay tax in certain cases.--

(1) In general--In the case of each month (or fraction thereof) beginning dfierday
described in paragraph (2) of this subsection, paragraphs (2) and (®setton (a) shall be
applied by substituting "1 percent" for "0.5 percent" each place it appears.

(2) Description--For purposes of paragraph (1), the day described in this paragrdbé i
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earlier of--

(A) the day 10 days after the date on which notice is given under section 6331(d), or

(B) the day on which notice and demand for immediate payment is given undesthe
sentence of section 6331(a).

(e) Exception for estimated tax-This section shall not apply to any failure to pay any
estimated tax required to be paid_by section 6654 or.6655

() Increase in penalty for fraudulent failure to file.--If any failure to file any return is
fraudulent, paragraph (1) of subsection (a) shall be applied--

(1) by substituting "15 percent" for "5 percent" each place it appears, and
(2) by substituting "75 percent” for "25 percent".

(g) Treatment of returns prepared by Secretary under_sdmon 6020(b)--In the case of any
return made by the Secretary under section 6020(b)--

(1) such return shall be disregarded for purposes of determining the acidiet addition
under paragraph (1) of subsection (a), but

(2) such return shall be treated as the return filed by the taxpaypurfposes of determining
the amount of the addition under paragraphs (2) and (3) of subsection (a).

(h) Limitation on penalty on individual's failure to pay for months during period of

installment agreement:-In the case of an individual who files a return of tax on or before the
due date for the return (including extensions), paragraphs (2) and (3) of subsectiall &gch

be applied by substituting "0.25" for "0.5" each place it appears for purposes ofinligig tire
addition to tax for any month during which an installment agreement under section 6159 is in
effect for the payment of such tax.
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Effective: August 17, 2006

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 68--ADDITIONS TO THE TAX, ADDITIONAL AMOUNTS, A ND
ASSESSABLE PENALTIES

SUBCHAPTER A--ADDITIONS TO THE TAX AND ADDITIONAL AMOUNTS

PART II--ACCURACY-RELATED AND FRAUD PENALTIES

8 6662. Imposition of accuracy-related penalty on underpayments
(a) Imposition of penalty--If this section applies to any portion of an underpayment of tax
required to be shown on a return, there shall be added to the taxoantagual to 20 percent of

the portion of the underpayment to which this section applies.

(b) Portion of underpayment to which section applies.Fhis section shall apply to the portion
of any underpayment which is attributable to 1 or more of the following:

(1) Negligence or disregard of rules or regulations.

(2) Any substantial understatement of income tax.

(3) Any substantial valuation misstatement under chapter 1.

(4) Any substantial overstatement of pension liabilities.

(5) Any substantial estate or gift tax valuation understatement.
This section shall not apply to any portion of an underpayment on which aypeniatiposed
under _section 6663. Except as provided in paragraph (1) or (2)(B) afre&G62A(e) this

section shall not apply to the portion of any underpayment which is atbibutaa reportable
transaction understatement on which a penalty is imposed under section 6662A.

(c) Negligence-For purposes of this section, the term "negligence"” includes dnsefto make
a reasonable attempt to comply with the provisions of this titlettenterm "disregard"” includes
any careless, reckless, or intentional disregard.
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(d) Substantial understatement of income tax.--
(1) Substantial understatement.--

(A) In general.--For purposes of this section, there is a substantial understgtefmincome
tax for any taxable year if the amount of the understatement foaxtbble year exceeds the
greater of--

(i) 10 percent of the tax required to be shown on the return for the taxable year, or

(i) $5,000.
(B) Special rule for corporations:-In the case of a corporation other than an S corporation
or a personal holding company (as defined _in section 542), there is aansiabst

understatement of income tax for any taxable year if the amount of the uteseestafor the
taxable year exceeds the lesser of--

() 10 percent of the tax required to be shown on the return for the dayxadt (or, if
greater, $10,000), or

(i) $10,000,000.
(2) Understatement.--

(A) In general.--For purposes of paragraph (1), the term "understatement” meamectss
of--

(i) the amount of the tax required to be shown on the return for the taxable year, over

(i) the amount of the tax imposed which is shown on the return, reduced by ate/ reb
(within the meaning of section 6211(b)(2)).

The excess under the preceding sentence shall be determined weterdt to items to
which section 6662A applies.

(B) Reduction for understatement due to position of taxpayeor disclosed item:-The
amount of the understatement under subparagraph (A) shall be réguted portion of the
understatement which is attributable to--

(i) the tax treatment of any item by the taxpayer if there is orswhstantial authority for
such treatment, or

(i) any item if--

(D) the relevant facts affecting the item's tax treatmeataalequately disclosed in the
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return or in a statement attached to the return, and
(Il) there is a reasonable basis for the tax treatment of such item by the taxpaye
For purposes of clause (ii)(Il), in no event shall a corporatiortrégted as having a
reasonable basis for its tax treatment of an item attbbuti® a multiple-party financing
transaction if such treatment does not clearly reflect the income of the camporat
(C) Reduction not to apply to tax shelters-
(i) In general.--Subparagraph (B) shall not apply to any item attributable to a tax shelter.
(i) Tax shelter.--For purposes of clause (i), the term "tax shelter" means--
(I) a partnership or other entity,
(1) any investment plan or arrangement, or

(1l1) any other plan or arrangement,

if a significant purpose of such partnership, entity, plan, or arraegem the
avoidance or evasion of Federal income tax.

[(D) Repealed. Pub.L. 108-357, Title VIII, § 819(b)(2), Oct. 22, 2004, 118 Stat. 1585]

(3) Secretarial list--The Secretary may prescribe a list of positions which theeegr
believes do not meet 1 or more of the standards specified in galna¢®)(B)(i), _section
6664(d)(2), and section 6694(a)(1%uch list (and any revisions thereof) shall be published in
the Federal Register or the Internal Revenue Bulletin.

(e) Substantial valuation misstatement under chapter 1.--

(1) In general--For purposes of this section, there is a substantial valuatisstatgment
under chapter 1 if--

(A) the value of any property (or the adjusted basis of any property)edamany return of
tax imposed by chapter 1 is 150 percent or more of the amount determinedhe correct
amount of such valuation or adjusted basis (as the case may be), or

(B)(i) the price for any property or services (or for the use of propedyped on any such
return in connection with any transaction between persons describection 82 is 200

percent or more (or 50 percent or less) of the amount determinedsgatien 482 to be the
correct amount of such price, or

(i) the net_section 482 transfer price adjustment for the taxabteeyeaeds the lesser of
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$5,000,000 or 10 percent of the taxpayer's gross receipts.

(2) Limitation. --No penalty shall be imposed by reason of subsection (b)(3) unless tioa port
of the underpayment for the taxable year attributable to substaali@tion misstatements
under chapter 1 exceeds $5,000 ($10,000 in the case of a corporation other tBan an
corporation or a personal holding company (as defined in section 542)).

(3) Net section 482 transfer price adjustmert:For purposes of this subsection--

(A) In general.--The term "net section 482 transfer price adjustment” meatisyegpect to
any taxable year, the net increase in taxable income foaxthbéle year (determined without
regard to any amount carried to such taxable year from another tarabjegsulting from
adjustments under_section 482 in the price for any property or servicésr (the use of

property).

(B) Certain adjustments excluded in determining threshold-For purposes of determining
whether the threshold requirements of paragraph (1)(B)(ii) aretheetfollowing shall be
excluded:

(i) Any portion of the net increase in taxable income referred sabparagraph (A) which
is attributable to any redetermination of a price if--

() it is established that the taxpayer determined such pricecandamnce with a specific
pricing method set forth in the regulations prescribed under se¢82nand that the
taxpayer's use of such method was reasonable,

(I the taxpayer has documentation (which was in existence as ofmieftifiling the
return) which sets forth the determination of such price in acooedaith such a method
and which establishes that the use of such method was reasonable, and

(1l the taxpayer provides such documentation to the Secretary within 30 days of
request for such documentation.

(i) Any portion of the net increase in taxable income referred to in subparagdaphi¢h
is attributable to a redetermination of price where such psiae not determined in
accordance with such a specific pricing method if--

(I) the taxpayer establishes that none of such pricing methods wigstdikeesult in a
price that would clearly reflect income, the taxpayer used anotiwng method to
determine such price, and such other pricing method was likely ta mnesulprice that
would clearly reflect income,

(1) the taxpayer has documentation (which was in existence as ofmieftifiling the

return) which sets forth the determination of such price in aceoedwith such other
method and which establishes that the requirements of subclause (1) vafiedsaind
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(1l1) the taxpayer provides such documentation to the Secretary within 30 dagsies$t
for such documentation.

(i) Any portion of such net increase which is attributable to any triosasolely
between foreign corporations unless, in the case of any such capsrdtie treatment of
such transaction affects the determination of income from soutit@s the United States
or taxable income effectively connected with the conduct of a tradasimess within the
United States.

(C) Special rule:-If the regular tax (as defined in section 55(c)) imposed by chapia the
taxpayer is determined by reference to an amount other than tamebiee, such amount
shall be treated as the taxable income of such taxpayer for purposes of thigoparagra

(D) Coordination with reasonable cause exceptiorFor purposes of section 6664(c) the
taxpayer shall not be treated as having reasonable cause for aog pbdn underpayment

attributable to a net section 482 transfer price adjustment uslesstaxpayer meets the
requirements of clause (i), (ii), or (iii) of subparagraph (B) with respesi¢ch portion.

(f) Substantial overstatement of pension liabilities.--

(1) In general--For purposes of this section, there is a substantial overstateyh pension
liabilities if the actuarial determination of the liab@is taken into account for purposes of
computing the deduction under paragraph (1) or (2) of section 404(a) is 2@dtpar more of
the amount determined to be the correct amount of such liabilities.

(2) Limitation. --No penalty shall be imposed by reason of subsection (b)(4) unless tio@ port
of the underpayment for the taxable year attributable to substantistatements of pension
liabilities exceeds $1,000.

(g) Substantial estate or gift tax valuation understatement.--
(1) In general--For purposes of this section, there is a substantial estgiét tax valuation
understatement if the value of any property claimed on any return mhpased by subtitle B
is 65 percent or less of the amount determined to be the correct amount of such valuation.
(2) Limitation. --No penalty shall be imposed by reason of subsection (b)(5) unless tioa port
of the underpayment attributable to substantial estate or giftalaation understatements for
the taxable period (or, in the case of the tax imposed by chapter 11, withtresthe estate of
the decedent) exceeds $5,000.

(h) Increase in penalty in case of gross valuation misstatements.--

(1) In general--To the extent that a portion of the underpayment to which thioeeaiplies
is attributable to one or more gross valuation misstatements,cfiobsé) shall be applied
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with respect to such portion by substituting "40 percent” for "20 percent".
(2) Gross valuation misstatements-The term "gross valuation misstatements” means--

(A) any substantial valuation misstatement under chapter 1 as determohedsubsection
(e) by substituting--

() in paragraph (1)(A), "200 percent" for "150 percent",
(ii) in paragraph (1)(B)(i)--

(I) "400 percent" for "200 percent", and

(1) "25 percent" for "50 percent"”, and
(i) in paragraph (1)(B)(ii)--

(I) "$20,000,000" for "$5,000,000", and

(1) "20 percent" for "10 percent".

(B) any substantial overstatement of pension liabilities as determimdt subsection (f) by
substituting "400 percent" for "200 percent", and

(C) any substantial estate or gift tax valuation understatement as determinedubsdetien
(g) by substituting "40 percent" for "65 percent".
Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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Effective: [See Notes]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 68--ADDITIONS TO THE TAX, ADDITIONAL AMOUNTS, A ND
ASSESSABLE PENALTIES

SUBCHAPTER A--ADDITIONS TO THE TAX AND ADDITIONAL AMOUNTS

PART II--ACCURACY-RELATED AND FRAUD PENALTIES

8 6662A. Imposition of accuracy-related penalty on understatements with nesct to
reportable transactions

(a) Imposition of penalty--If a taxpayer has a reportable transaction understatemeanyor
taxable year, there shall be added to the tax an amount equal to 2@ pétbe amount of such
understatement.
(b) Reportable transaction understatement-For purposes of this section--
(1) In general--The term "reportable transaction understatement” means the sum of--
(A) the product of--
(i) the amount of the increase (if any) in taxable income which seBolin a difference
between the proper tax treatment of an item to which this sexjgies and the taxpayer's

treatment of such item (as shown on the taxpayer's return of tax), and

(i) the highest rate of tax imposed by section 1 (section e case of a taxpayer which
is a corporation), and

(B) the amount of the decrease (if any) in the aggregate amount df aetéirmined under
subtitle A which results from a difference between the taxpayre@ment of an item to
which this section applies (as shown on the taxpayer's returrx)oba the proper tax
treatment of such item.

For purposes of subparagraph (A), any reduction of the excess of deductwresidthr the
taxable year over gross income for such year, and any reduction amthent of capital
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losses which would (without regard to section 1211) be allowed for swah sfeall be
treated as an increase in taxable income.

(2) Items to which section applies:This section shall apply to any item which is attributable
to--

(A) any listed transaction, and

(B) any reportable transaction (other than a listed transactiargignificant purpose of such
transaction is the avoidance or evasion of Federal income tax.

(c) Higher penalty for nondisclosed listed and other avoidandeansactions:- Subsection (a)
shall be applied by substituting "30 percent" for "20 percent" with cé$pehe portion of any
reportable transaction understatement with respect to which thgrement of _section

6664(d)(2)(A) is not met.

(d) Definitions of reportable and listed transactions-For purposes of this section, the terms
“reportable transaction” and "listed transaction" have the regpemeanings given to such
terms by section 6707A(c).

(e) Special rules.--

(1) Coordination with penalties, etc., on other understatementsin the case of an
understatement (as defined in section 6662(d)(2))--

(A) the amount of such understatement (determined without regard to this parabedipbe
increased by the aggregate amount of reportable transaction undegstatéor purposes of
determining whether such understatement is a substantial undeestatender_section

6662(d)(1), and

(B) the addition to tax under section 6662(a) shall apply only to the extd#ss amount of
the substantial understatement (if any) after the application of gspph (A) over the
aggregate amount of reportable transaction understatements.

(2) Coordination with other penalties.--

(A) Coordination with fraud penalty.--This section shall not apply to any portion of an
understatement on which a penalty is imposed under section 6663.

(B) Coordination with gross valuation misstatement penalty-This section shall not apply
to any portion of an understatement on which a penalty is imposed unden &68P if the
rate of the penalty is determined under section 6662(h).

(3) Special rule for amended returns-Except as provided in regulations, in no event shall
any tax treatment included with an amendment or supplement to a oétiasnbe taken into
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account in determining the amount of any reportable transaction undeestaténthe
amendment or supplement is filed after the earlier of thethateaxpayer is first contacted by
the Secretary regarding the examination of the return or suchdztteerns is specified by the
Secretary.

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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26 U.S.C.A. § 6664

Effective: August 17, 2006

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 68--ADDITIONS TO THE TAX, ADDITIONAL AMOUNTS, A ND
ASSESSABLE PENALTIES

SUBCHAPTER A--ADDITIONS TO THE TAX AND ADDITIONAL AMOUNTS

PART II--ACCURACY-RELATED AND FRAUD PENALTIES

§ 6664. Definitions and special rules

(a) Underpayment:-For purposes of this part, the term "underpayment” means the abyount
which any tax imposed by this title exceeds the excess of--

(1) the sum of--
(A) the amount shown as the tax by the taxpayer on his return, plus
(B) amounts not so shown previously assessed (or collected without assessment), over
(2) the amount of rebates made.
For purposes of paragraph (2), the term "rebate” means so muclaloditement, credit, refund,
or other repayment, as was made on the ground that the tax imposkegswvisn the excess of
the amount specified in paragraph (1) over the rebates previously made.
(b) Penalties applicable only where return filed-The penalties provided in this part shall

apply only in cases where a return of tax is filed (other thatuanrerepared by the Secretary
under the authority of section 6020(b)).

(c) Reasonable cause exception for underpayments.--

(1) In general--No penalty shall be imposed under section 6662 or 8G88respect to any
portion of an underpayment if it is shown that there was a reasarelse for such portion
and that the taxpayer acted in good faith with respect to such portion.

(2) Special rule for certain valuation overstatements:In the case of any underpayment
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attributable to a substantial or gross valuation overstatement ahdpter 1 with respect to
charitable deduction property, paragraph (1) shall not apply. The prgahtence shall not
apply to a substantial valuation overstatement under chapter 1 if--

(A) the claimed value of the property was based on a qualified appraida by a qualified
appraiser, and

(B) in addition to obtaining such appraisal, the taxpayer made a goodnfegtstigation of
the value of the contributed property.

(3) Definitions.--For purposes of this subsection--

(A) Charitable deduction property.--The term "charitable deduction property” means any
property contributed by the taxpayer in a contribution for which a deductsnclaimed
under_section 170. For purposes of paragraph (2), such term shall not entjuslecurities
for which (as of the date of the contribution) market quotationses@ily available on an
established securities market.

(B) Qualified appraisal.--The term "qualified appraisal" has the meaning given such term
by section 170(f)(11)(E)(i).

(C) Qualified appraiser.--The term "qualified appraiser” has the meaning given such term
by section 170(f)(11)(E)(ii).

(d) Reasonable cause exception for reportable transaction understatents.--

(1) In general--No penalty shall be imposed under section 6662A with respect to angrporti
of a reportable transaction understatement if it is shown tha Wes a reasonable cause for
such portion and that the taxpayer acted in good faith with respect to such portion.

(2) Special rules:-Paragraph (1) shall not apply to any reportable transaction uriderstd
unless--

(A) the relevant facts affecting the tax treatment of the ieenadequately disclosed in
accordance with the regulations prescribed under section 6011,

(B) there is or was substantial authority for such treatment, and

(C) the taxpayer reasonably believed that such treatment was kalyetfian not the proper
treatment.

A taxpayer failing to adequately disclose in accordance withose6611 shall be treated as
meeting the requirements of subparagraph (A) if the penalty forfailale was rescinded
under_section 6707A(d).
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(3) Rules relating to reasonable belief:For purposes of paragraph (2)(C)--

(A) In general.--A taxpayer shall be treated as having a reasonable bdirefagpect to the
tax treatment of an item only if such belief--

() is based on the facts and law that exist at the time thenref tax which includes such
tax treatment is filed, and

(i) relates solely to the taxpayer's chances of success on the ofiesitch treatment and
does not take into account the possibility that a return wilbecaudited, such treatment
will not be raised on audit, or such treatment will be resolteough settlement if it is
raised.

(B) Certain opinions may not be relied upon-

() In general--An opinion of a tax advisor may not be relied upon to establish the
reasonable belief of a taxpayer if--

(I) the tax advisor is described in clause (ii), or
(I1) the opinion is described in clause (iii).

(ii) Disqualified tax advisors--A tax advisor is described in this clause if the tax advisor--

() is a material advisor (within the meaning of section 6111 (b)(i))participates in the
organization, management, promotion, or sale of the transaction ortexdrghathin the
meaning of section 267(b) or 707(b)(19 any person who so participates,

(I is compensated directly or indirectly by a material advisor wégpect to the
transaction,

() has a fee arrangement with respect to the transaction whicmtiisgent on all or
part of the intended tax benefits from the transaction being sustained, or

(IV) as determined under regulations prescribed by the Secretary, disgualifying
financial interest with respect to the transaction.

(i) Disqualified opinions.--For purposes of clause (i), an opinion is disqualified if the
opinion--

() is based on unreasonable factual or legal assumptions (includimg@sns as to
future events),

(I) unreasonably relies on representations, statements, findingsreamamts of the
taxpayer or any other person,
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(111) does not identify and consider all relevant facts, or
(IV) fails to meet any other requirement as the Secretary may prescribe.

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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26 U.S.C.A. § 6694

Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 68--ADDITIONS TO THE TAX, ADDITIONAL AMOUNTS, A ND
ASSESSABLE PENALTIES

SUBCHAPTER B--ASSESSABLE PENALTIES

PART I--GENERAL PROVISIONS.

8 6694. Understatement of taxpayer's liability by income tax return preparer

(a) Understatements due to unrealistic positionslf--

(1) any part of any understatement of liability with respect to anyrretuclaim for refund is
due to a position for which there was not a realistic possibility of being sustairitdmerits,

(2) any person who is an income tax return preparer with respecthtaetuen or claim knew
(or reasonably should have known) of such position, and

(3) such position was not disclosed as provided in section 6662(d)(2)(B)(ii) or was frivolous

such person shall pay a penalty of $250 with respect to such returnnomalass it is shown
that there is reasonable cause for the understatement and such perseongaciddaith.

(b) Willful or reckless conduct--If any part of any understatement of liability with respect to
any return or claim for refund is due--

(1) to a willful attempt in any manner to understate the liabibtytx by a person who is an
income tax return preparer with respect to such return or claim, or

(2) to any reckless or intentional disregard of rules or regulations by any such person,
such person shall pay a penalty of $1,000 with respect to such retuainor &ith respect to
any return or claim, the amount of the penalty payable by any person by reasomsabskistion

shall be reduced by the amount of the penalty paid by such person by reason of subsection (a).

(c) Extension of period of collection where preparer pays 15 percent of petal-
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(1) In general--If, within 30 days after the day on which notice and demand of any penalt
under subsection (a) or (b) is made against any person who is an itecone¢urn preparer,

such person pays an amount which is not less than 15 percent of the afmswctt penalty

and files a claim for refund of the amount so paid, no levy or proceédingurt for the
collection of the remainder of such penalty shall be made, begun, ocytexseintil the final
resolution of a proceeding begun as provided in paragraph (2). Notwilmgfdahe provisions

of section 7421(a), the beginning of such proceeding or levy during the time such prohibition is
in force may be enjoined by a proceeding in the proper court. Nothihgsipdragraph shall

be construed to prohibit any counterclaim for the remainder of suchtypena proceeding
begun as provided in paragraph (2).

(2) Preparer must bring suit in district court to determine his liability for penalty.--If,
within 30 days after the day on which his claim for refund of any glgpayment of any
penalty under subsection (a) or (b) is denied (or, if earlier, withida38 after the expiration
of 6 months after the day on which he filed the claim for refund),itbeme tax return
preparer fails to begin a proceeding in the appropriate UnitetdsStlistrict court for the
determination of his liability for such penalty, paragraph (1) shall ceagphp\aith respect to
such penalty, effective on the day following the close of the applicabiaB@eriod referred
to in this paragraph.

(3) Suspension of running of period of limitations on collgéon.--The running of the period
of limitations provided in section 6502 on the collection by levy or by agpding in court in
respect of any penalty described in paragraph (1) shall be suspendeé fmeriod during
which the Secretary is prohibited from collecting by levy or a proceeding in court.

(d) Abatement of penalty where taxpayer's liability not undestated--If at any time there is a
final administrative determination or a final judicial decisibat there was no understatement of
liability in the case of any return or claim for refund withpes to which a penalty under
subsection (a) or (b) has been assessed, such assessment abateteand if any portion of
such penalty has been paid the amount so paid shall be refunded to thenpersoade such
payment as an overpayment of tax without regard to any period of limitatliok, but for this
subsection, would apply to the making of such refund.

(e) Understatement of liability defined--For purposes of this section, the term "understatement
of liability" means any understatement of the net amount payable resipect to any tax
imposed by subtitle A or any overstatement of the net amount creddabéfundable with
respect to any such tax. Except as otherwise provided in subsectidhe(determination of
whether or not there is an understatement of liability shall beenwthout regard to any
administrative or judicial action involving the taxpayer.

(f) Cross reference.--

For definition of income tax return preparer, see section 7701(a)(36).

Current through P.L. 110-19 approved 04-23-07
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Effective: October 23, 2004

Title 26. Internal Revenue Code
Subtitle F. Procedure and Administration
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties

8 6700. Promoting abusive tax shelters, etc.
(a) Imposition of penalty--Any person who--
(1)(A) organizes (or assists in the organization of)--
() a partnership or other entity,
(i) any investment plan or arrangement, or
(i) any other plan or arrangement, or

(B) participates (directly or indirectly) in the sale of anyerest in an entity or plan or
arrangement referred to in subparagraph (A), and

(2) makes or furnishes or causes another person to make or furnish (ictmnmeth such
organization or sale)--

(A) a statement with respect to the allowability of any deductiaredtit, the excludability
of any income, or the securing of any other tax benefit by reason of holdintgesst in the
entity or participating in the plan or arrangement which the person kooWwas reason to
know is false or fraudulent as to any material matter, or

(B) a gross valuation overstatement as to any material matter,

shall pay, with respect to each activity described in paragrgpta (fenalty equal to the
$1,000 or, if the person establishes that it is lesser, 100 percentgrbseincome derived
(or to be derived) by such person from such activity. For purposhke pféceding sentence,
activities described in paragraph (1)(A) with respect to eatityer arrangement shall be
treated as a separate activity and participation in each saléddsorparagraph (1)(B) shall
be so treated. Notwithstanding the first sentence, if an actiity respect to which a

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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penalty imposed under this subsection involves a statement describachgnaph (2)(A),
the amount of the penalty shall be equal to 50 percent of the gros<iniesived (or to be
derived) from such activity by the person on which the penalty is imposed.

(b) Rules relating to penalty for gross valuation overstatements.--

(1) Gross valuation overstatement defineekFor purposes of this section, the term "gross
valuation overstatement" means any statement as to the value of any propertyces servi

(A) the value so stated exceeds 200 percent of the amount determinedht dzerect
valuation, and

(B) the value of such property or services is directly related tarimunt of any deduction
or credit allowable under chapter 1 to any participant.

(2) Authority to waive.--The Secretary may waive all or any part of the penalty provided by
subsection (a) with respect to any gross valuation overstatemerghonvang that there was a
reasonable basis for the valuation and that such valuation was made in good faith.

(c) Penalty in addition to other penalties-The penalty imposed by this section shall be in
addition to any other penalty provided by law.

CREDIT(S)

(Added Pub.L. 97-248, Title 1ll, 8 320(a), Sept. 3, 1982, 96 Stat. 611, and amended Pub.L. 98-
369, Div. A, Title I, § 143(a), July 18, 1984, 98 Stat. 682; Pub.L. 101-239, Title VII, § 7734(a),
Dec. 19, 1989, 103 Stat. 2403; Pub.L. 108-357, Title VIII, 8 818(a), Oct. 22, 2004, 118 Stat.
1584.)

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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26 U.S.C.A. § 6701

Effective: [See Text Amendments]

United States Code Annotated
Title 26. Internal Revenue Code
Subtitle F. Procedure and Administration
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties
Assessable Penalties
Part I. General Provisions

8 6701. Penalties for aiding and abetting understatement of tax liability
(a) Imposition of penalty--Any person--

(1) who aids or assists in, procures, or advises with respect tpreparation or presentation
of any portion of a return, affidavit, claim, or other document,

(2) who knows (or has reason to believe) that such portion will be useshinection with any
material matter arising under the internal revenue laws, and

(3) who knows that such portion (if so used) would result in an understatefritiet liability
for tax of another person,

shall pay a penalty with respect to each such document in the amdannided under
subsection (b).

(b) Amount of penalty.--

(1) In general--Except as provided in paragraph (2), the amount of the penalty imposed by
subsection (a) shall be $1,000.

(2) Corporations.--If the return, affidavit, claim, or other document relates et#x liability
of a corporation, the amount of the penalty imposed by subsection (a) shall be $10,000.

(3) Only 1 penalty per person per period-If any person is subject to a penalty under
subsection (a) with respect to any document relating to any taxpayenfdaxable period (or
where there is no taxable period, any taxable event), such persbmahbé subject to a
penalty under subsection (a) with respect to any other document retasagh taxpayer for
such taxable period (or event).
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(c) Activities of subordinates.--
(1) In general--For purposes of subsection (a), the term "procures” includes--
(A) ordering (or otherwise causing) a subordinate to do an act, and
(B) knowing of, and not attempting to prevent, participation by a subordinate in an act.
(2) Subordinate--For purposes of paragraph (1), the term "subordinate” means amy othe
person (whether or not a director, officer, employee, or agent déxipayer involved) over
whose activities the person has direction, supervision, or control.
(d) Taxpayer not required to have knowledge:-Subsection (a) shall apply whether or not the
understatement is with the knowledge or consent of the persons awthwriaguired to present
the return, affidavit, claim, or other document.
(e) Certain actions not treated as aid or assistancer-or purposes of subsection (a)(1), a
person furnishing typing, reproducing, or other mechanical assistarcesgfiect to a document
shall not be treated as having aided or assisted in the prepas8uch document by reason of
such assistance.

(f) Penalty in addition to other penalties.--

(1) In general--Except as provided by paragraphs (2) and (3), the penalty imposed by this
section shall be in addition to any other penalty provided by law.

(2) Coordination with return preparer penalties.--No penalty shall be assessed under
subsection (a) or (b) of section 6694 on any person with respect to any doéomvenich a
penalty is assessed on such person under subsection (a).

(3) Coordination with section 6700-No penalty shall be assessed under_section 6@Ghy
person with respect to any document for which a penalty is assessedhopesson under
subsection (a).

CREDIT(S)

(Added Pub.L. 97-248, Title Ill, 8 324(a), Sept. 3, 1982, 96 Stat. 615, and amended Pub.L. 101-
239, Title VII, 8 7735(a), (b), Dec. 19, 1989, 103 Stat. 2403.)
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26 U.S.C.A. § 7203

Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 75--CRIMES, OTHER OFFENSES, AND FORFEITURES
SUBCHAPTER A--CRIMES

PART I--GENERAL PROVISIONS

8§ 7203. Willful failure to file return, supply information, or pay tax

Any person required under this title to pay any estimated tax or teeguired by this title or by
regulations made under authority thereof to make a return, keep amgsieor supply any
information, who willfully fails to pay such estimated tax or tax, makeh return, keep such
records, or supply such information, at the time or times requiredibgrlaegulations, shall, in
addition to other penalties provided by law, be guilty of a misdemeambrugpon conviction
thereof, shall be fined not more than $25,000 ($100,000 in the case of a corportion)
imprisoned not more than 1 year, or both, together with the costs of prosecuit the case of
any person with respect to whom there is a failure to pay aimyatstl tax, this section shall not
apply to such person with respect to such failure if there is na@dthttax under section 6654
or 6655 with respect to such failure. In the case of a willfultimh of any provision of section
60501, the first sentence of this section shall be applied by sulbsgit "felony" for
"misdemeanor" and "5 years" for "1 year".

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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26 U.S.C.A. § 7206

Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 75--CRIMES, OTHER OFFENSES, AND FORFEITURES
SUBCHAPTER A--CRIMES

PART I--GENERAL PROVISIONS

8 7206. Fraud and false statements
Any person who--

(1) Declaration under penalties of perjury=-Willfully makes and subscribes any return,
statement, or other document, which contains or is verified by temwideclaration that it is
made under the penalties of perjury, and which he does not believe to badroerrect as to
every material matter; or

(2) Aid or assistance-Willfully aids or assists in, or procures, counsels, or advibes t
preparation or presentation under, or in connection with any mattergamisder, the internal
revenue laws, of a return, affidavit, claim, or other document, whithuslulent or is false as
to any material matter, whether or not such falsity or fraudtis tve knowledge or consent of
the person authorized or required to present such return, affidavit, claim, or dgcement

(3) Fraudulent bonds, permits, and entries-Simulates or falsely or fraudulently executes or
signs any bond, permit, entry, or other document required by the provisions iatettmal
revenue laws, or by any regulation made in pursuance thereof, or prtioeirsame to be
falsely or fraudulently executed, or advises, aids in, or connives at such executof toe

(4) Removal or concealment with intent to defraud-Removes, deposits, or conceals, or is
concerned in removing, depositing, or concealing, any goods or commodities foespéatr
whereof any tax is or shall be imposed, or any property upon which levyhgriaetd by
section 6331, with intent to evade or defeat the assessmenteatioal of any tax imposed by
this title; or

(5) Compromises and closing agreementsin connection with any compromise under
section 7122, or offer of such compromise, or in connection with any closiegnagnt under
section 7121, or offer to enter into any such agreement, willfully--

(A) Concealment of property--Conceals from any officer or employee of the United States

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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any property belonging to the estate of a taxpayer or other persanifiaelspect of the tax,
or

(B) Withholding, falsifying, and destroying records:--Receives, withholds, destroys,

mutilates, or falsifies any book, document, or record, or makes amystatement, relating

to the estate or financial condition of the taxpayer or other person liablgpattres the tax;
shall be guilty of a felony and, upon conviction thereof, shall be fined na than $100,000
($500,000 in the case of a corporation), or imprisoned not more than 3 greboth, together
with the costs of prosecution.

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION

CHAPTER 75--CRIMES, OTHER OFFENSES, AND FORFEITURES
SUBCHAPTER A--CRIMES

PART I--GENERAL PROVISIONS

§ 7212. Attempts to interfere with administration of internal revenue laws

(@) Corrupt or forcible interference.--Whoever corruptly or by force or threats of force
(including any threatening letter or communication) endeavors to intenidaimpede any
officer or employee of the United States acting in an officiphcay under this title, or in any
other way corruptly or by force or threats of force (including anyatening letter or
communication) obstructs or impedes, or endeavors to obstruct or impedegctadministration
of this title, shall, upon conviction thereof, be fined not more than $5,000, oisaned not
more than 3 years, or both, except that if the offense is commitlgcby threats of force, the
person convicted thereof shall be fined not more than $3,000, or imprisoned ®eothauorl
year, or both. The term "threats of force", as used in this sidsemeans threats of bodily
harm to the officer or employee of the United States or to a member of his family.

(b) Forcible rescue of seized property-Any person who forcibly rescues or causes to be
rescued any property after it shall have been seized underl&histishall attempt or endeavor
so to do, shall, excepting in cases otherwise provided for, for evenyofi@nse, be fined not
more than $500, or not more than double the value of the property so reshigbaver is the
greater, or be imprisoned not more than 2 years.

Current through P.L. 110-19 approved 04-23-07
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26 U.S.C.A. § 7402

Effective: [See Text Amendments]

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION
CHAPTER 76--JUDICIAL PROCEEDINGS

SUBCHAPTER A--CIVIL ACTIONS BY THE UNITED STATES

8 7402. Jurisdiction of district courts

(a) To issue orders, processes, and judgmentdhe district courts of the United States at the
instance of the United States shall have such jurisdiction to arakéssue in civil actions, writs
and orders of injunction, and ok exeat republigaorders appointing receivers, and such other
orders and processes, and to render such judgments and decrees as meagsbary or
appropriate for the enforcement of the internal revenue laws. Tedies hereby provided are
in addition to and not exclusive of any and all other remedies of thiedJ8tates in such courts
or otherwise to enforce such laws.

(b) To enforce summons:If any person is summoned under the internal revenue laws to
appear, to testify, or to produce books, papers, or other data, the digtnittof the United
States for the district in which such person resides or magurel fshall have jurisdiction by
appropriate process to compel such attendance, testimony, or production qf fequks, or
other data.

(c) For damages to United States officers or employee#&ny officer or employee of the
United States acting under authority of this title, or any persongaghder or by authority of
any such officer or employee, receiving any injury to his person or pyopethe discharge of
his duty shall be entitled to maintain an action for damages theneftire district court of the
United States, in the district wherein the party doing the injury may residalbbsHound.

[(d) Repealed. Pub.L. 92-310, Title Il, § 230(d), June 6, 1972, 86 Stat. 209]
(e) To quiet title--The United States district courts shall have jurisdictiomngfaction brought
by the United States to quiet title to property if the titlancéd by the United States to such

property was derived from enforcement of a lien under this title.

(f) General jurisdiction.--
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For general jurisdiction of the district courts of the UnitedeStan civil actions involving
internal revenue, see section 1340 of title 28 of the United States Code.

Current through P.L. 110-19 approved 04-23-07

Copr. © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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26 U.S.C.A. § 7408

Effective: October 23, 2004

TITLE 26. INTERNAL REVENUE CODE

SUBTITLE F--PROCEDURE AND ADMINISTRATION
CHAPTER 76--JUDICIAL PROCEEDINGS

SUBCHAPTER A--CIVIL ACTIONS BY THE UNITED STATES

§ 7408. Actions to enjoin specified conduct related to tax shelters and repetle
transactions

(a) Authority to seek injunction.--A civil action in the name of the United States to enjoin any
person from further engaging in specified conduct may be commenced @&qthest of the
Secretary. Any action under this section shall be brought in the distttaf the United States
for the district in which such person resides, has his principat giabusiness, or has engaged
in specified conduct. The court may exercise its jurisdiction ovdr aation (as provided in
section 7402(a)) separate and apart from any other action brought byited States against
such person.

(b) Adjudication and decree:-In any action under subsection (a), if the court finds--
(1) that the person has engaged in any specified conduct, and
(2) that injunctive relief is appropriate to prevent recurrence of such conduct,

the court may enjoin such person from engaging in such conduct or in any ¢ither subject
to penalty under this title.

(c) Specified conduct-For purposes of this section, the term "specified conduct” mmans
action, or failure to take action, which is--

(1) subject to penalty under section 6700, 68YD7, or 6708 or

(2) in violation of any requirement under regulations issued under se3@rof title 31,
United States Code.

(d) Citizens and residents outside the United Statedf any citizen or resident of the United
States does not reside in, and does not have his principalgblaasiness in, any United States
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judicial district, such citizen or resident shall be tredtegurposes of this section as residing in
the District of Columbia.

Current through P.L. 110-19 approved 04-23-07
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