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I. STATEMENT OF SUBJECT MATTER JURISDICTION

Jurisdiction of the District Court

The United States District Court for the District of Maryland had jurisdiction
in this civil action arising under the laws of the United States pursuant to Title 26
United States Code §§ 6700, 6701, 7402 and 7408. The final Permanent Injunction
Order of the district court was entered November 29, 2006.

Jurisdiction of the Court of Appeals

This court has jurisdiction pursuant to Title 28 U.S.C. § 1291. Venue is
proper pursuant to 28 U.S.C. § 1294(1). This appeal is taken from said final
Permanent Injunction Order of the U.S. District Court for the District of Maryland,
entered November 29, 2006, and the Order entered February 7, 2007, denying
Defendants’ motions for trial and for modification of the injunction order.
Defendants filed a timely notice of appeal on February 16, 2007.

I1. ISSUES PRESENTED FOR REVIEW

In a prior case in the United States District Court for the District of
Maryland, Save-A-Patriot Fellowship v. United States., 962 F.Supp. 695 (1996),
the district court ruled that Save-A-Patriot Fellowship (SAPF) is an unincorporated
association, and not a proprietorship of John Baptist Kotmair, Jr. (Kotmair). In
bringing a suit for permanent injunction against SAPF, the United States also

named John Baptist Kotmair, Jr. a party in the capacity of “d/b/a Save-A-Patriot



Fellowship and National Workers Rights Committee.” The district court declined
to dismiss Kotmair as a party in this capacity.

In its complaint, the United States did not make any charges relative to
Defendant Kotmair’s representing members of SAPF before the IRS.
Subsequently, the United States raised such charges in its motion for summary
judgment. The district court found that Kotmair misrepresented his authority to
represent members before the IRS.

The following issues are presented for review:

A. Whether the district court’s failure to dismiss Defendant “John Baptist Kotmair,
Jr., d/b/a Save-A-Patriot Fellowship and National Workers Rights Committee”
from the action below — when the district court ruled in a previous case that
Defendant does not do business as Save-A-Patriot Fellowship — was correct as a
matter of law.
B. Whether the district court’s finding on summary judgment — that the
representative number assigned to Defendant Kotmair by the IRS had been
revoked — is proper, in that such finding is inconsistent with the applicable
administrative procedural requirements and the federal rules of civil procedure.
III. STATEMENT OF THE CASE

This action was brought by the United States in the United States District

Court for the District of Maryland. Plaintiff invoked 26 U.S.C. §§ 7408 and



7402(a), seeking a permanent injunction against Defendants/Appellants John
Baptist Kotmair, Jr. d/b/a Save-A-Patriot Fellowship and National Workers Rights
Committee, and Save-A-Patriot Fellowship, an unincorporated association. The
government alleged that certain speech and activities of Save-A-Patriot Fellowship
were violative of 26 U.S.C. §§ 6700 and 6701, and that Defendants were
obstructing the Internal Revenue Service from the performance of its duties.

Defendants filed separate motions for summary judgment, and the
government filed a cross-motion for summary judgment. The sole issue raised by
Defendant Kotmair was that the United States was estopped from joining him as a
party to the suit. The district court granted summary judgment in favor of the
United States, and issued a permanent injunction order against both Defendants on
November 29, 2006. (Docket 70). Subsequently, Defendants jointly filed motions
for a trial, for modification of the permanent injunction order, and for a stay
pending the resolution of those motions. (Dockets 71, 72, 73). The district court
granted the stay on December 19, 2006. (Docket 74).

On February 7, 2007, the district court denied the two post-judgment
motions, and lifted its stay of the injunction order. This appeal follows.'
IV. STATEMENT OF FACTS

Appellant Save-A-Patriot Fellowship (SAPF) has been an unincorporated

' The district court granted Defendants’ motion for stay pending appeal on



association domiciled in the State of Maryland for over 23 years. See Save-A-
Patriot Fellowship v. U. S., 962 F.Supp 695 (1996) (Exhibit 3). Since its founding
in early 1984, citizens from all fifty states have joined the Fellowship in order to
more effectively advocate their political views, especially with regard to the tax
laws of the United States, and to assist each other in exercising their constitutional
and due process rights. SAPF publishes opinions on the constitution and tax laws
of the United States (the Internal Revenue Code), and documents its research of
those laws on its website and in video and audio presentations, newsletters, books,
and letters to various parties, including government agencies. Appellant Kotmair is
fiduciary of SAPF. (Docket 36, Exhibit 1, § 2).

When writing to employers and other third parties, SAPF uses the letterhead
“National Workers’ Rights Committee” (NWRC). Kotmair, in his capacity as
fiduciary, adopted the title “Director” of NWRC for the purpose of such
correspondence. (Docket 36, Exhibit 1, 9 3—5). NWRC has never been anything
but Save-A-Patriot Fellowship, and the government does not contest this fact.

Because the members of SAPF express opinions on the tax laws that are
often contrary to those advocated by the IRS, the Fellowship has frequently been
the target of government harassment. In 1993, the IRS raided SAPF, and

confiscated SAPF funds in the raid. SAPF sued for a return of the funds taken, and

February 22, 2007. (Docket &3).



the government, in its defense, contended that SAPF was a sole proprietorship of
Kotmair, and that the funds in question could be retained by the IRS to satisfy the
tax liabilities of Kotmair. Save A-Patriot Fellowship, pp. 696, 698. The district
court ruled in favor of SAPF, finding that SAPF was in fact an unincorporated
association consisting of members, and that Kotmair was not doing business as
Save-A-Patriot Fellowship. Ibid, p. 698-699. The government appealed to the
Fourth Circuit, but ultimately requested dismissal of its own appeal with prejudice,
which this Court granted.

Despite the district court’s final decision eleven years ago on this issue, the
United States filed suit in this case against Kotmair in the capacity of doing
business as Save-A-Patriot Fellowship and National Workers Rights Committee. In
addition to joining Kotmair “d/b/a” as a party, the government alleged specifically
that: “Doing business as SAPF and NWRC, Kotmair organizes and sells tax-fraud
schemes designed to assist customers in evading their federal tax liabilities and
interfering with the administration of the internal revenue laws.” (Docket 1, § 4).

Kotmair requested the district court dismiss him as a party to this suit
pursuant to the doctrine of res judicata, by which the United States is estopped
from joining Kotmair as a party “doing business as,” or litigating the issue at all.
(Docket 36). In opposition, the government claimed that “the United States’

complaint defines ‘doing business as’ as Kotmair’s actions as the ‘fiduciary’ of



SAPF and ‘director’ of the National Workers Rights Committee.” (Docket 42, pp.
8-9). It is clear, however, that the complaint contains no such redefinitions. The

court declined to dismiss Kotmair d/b/a SAPF, and so failed to apply the doctrine

or authority, stating only that it would “enjoin Kotmairs’ actions [sic].” (Docket
68, p. 23).

Kotmair, in his capacity as fiduciary of SAPF, has represented hundreds of
members of the Save-A-Patriot Fellowship before the IRS. The Internal Revenue
Service recognized Kotmair’s representative status November 5, 1990 when they
assigned him Representative Number 2605-47815R. (Docket 51, Exhibit 4). Since
then, and to this day, Kotmair continues to represent members who give him power
of attorney to do so.

By letter dated June 3, 1994, IRS District Director Paul Harrington claimed
that Kotmair was ineligible to have such representative status. Since 31 CFR §
10.50(a) authorizes revocation of representative status only “after notice and an
opportunity for a proceeding,” and Kotmair had not been afforded such, he wrote
to Harrington on June 15, 1994, explaining the basis of his authority to represent
SAPF members before the IRS. He informed the IRS of his intention to continue,
and requested an appeal proceeding in the event the IRS was opposed. (Docket 51,

Nolilkit A~ AY Taginitae thic and ~th e lattang
Exhibit 4, p. 4). Despite this and many other letters



this issue, the fact remains that IRS has never pursued a proceeding, as is required
by 31 CFR § 10.50(a), to revoke Kotmair’s representative status or number. The
government does not contest the fact that the IRS did not move to revoke
representative status via 31 CFR § 10.50(a).

In its complaint, the United States did not make any charges relative to
Defendant Kotmair’s representing members of SAPF before the IRS (in his official
capacity as SAPF fiduciary), nor did the government allege anything with regard to
Kotmair’s statements about his authority to represent those members.
Subsequently, the United States introduced these issues on its motion for summary
judgment through the affidavit of Revenue Agent Joan Rowe, who claimed, inter
alia, that Kotmair was “not authorized” to represent SAPF members before the
IRS. (Docket 43, p. 7, 9 37). Building on Rowe’s affidavit, the government alleged
for the first time that Defendant SAPF and Kotmair “continue to falsely advise
customers that Kotmair is authorized to represent individuals before the IRS” and
that “defendants falsely advertise they can ...represent customers before the IRS.
Defendants know these representations are false.” (Docket 42, p. 7 and p. 16,
FN50). Defendant SAPF objected to this new allegation in its opposition to the
government’s summary judgment motion. (Docket 54, p. 4-6 and p. 27). The
allegation’s untimely introduction deprived Defendants of proper notice of the

conduct complained of, leaving them without sufficient information to formulate a



defense, nor a period of discovery to learn the facts and depose witnesses with
respect to this issue.

Over SAPF’s objection, and without an inquiry into the underlying facts, the
district court ordered Kotmair to cease and desist in “representing or assisting any
other person before the IRS in connection with any matter, including preparing or
assisting in the preparation of correspondence to the IRS on behalf of any person...
. (Docket 70, 9 1(e).) In its memorandum supporting the injunction order, the
district court stated: “In addition to these falsehoods about the tax laws, Defendants
also misrepresent Kotmair’s authority to represent others before the IRS.” (Docket
68, p. 13, FN6.)

V.SUMMARY OF THE ARGUMENT

Because the district court ruled over ten years ago that Kotmair is not doing
business as Save-A-Patriot Fellowship, and that Save-A-Patriot Fellowship is an
unincorporated association, separate and distinct from him, Kotmair should have
been dismissed from this action under Federal Rules of Civil Procedure Rule 17(a)
and the doctrine of res judicata — specifically, the collateral estoppel doctrine
precludes Plaintiff United States from bringing suit against Kotmair in that
capacity.

The regulations created by the Secretary of the Treasury that govern

representation before the Internal Revenue Service establish the procedure by



which Kotmair’s representative status must be revoked.” The government does not
dispute that those procedures have never been followed with respect to Kotmair.
Thus, as a matter of law, Kotmair’s representative status has never been revoked. It
was therefore error for the District Court to find that Kotmair’s representative
status had been revoked, and that Defendants misrepresent such status.

Plaintiff may not add new pleadings by affidavit or motion for summary
judgment without amending the complaint pursuant to FRCP 15(a). Moreover, the
allegation concerning misrepresentation of Kotmair’s authority to represent others
before the IRS is an allegation of fraud, subject to the heightened pleading
standards of FRCP 9(b). Plaintiff’s failure to adhere to the rules of civil procedure
denied Kotmair his legal right to due process. It is prejudicial error for the district
court to find, over Defendant SAPF’s objections, that Kotmair’s representative
status had been revoked and to subsequently enjoin him from representing others.
VI. ARGUMENT

Standard of Review

A district court’s award of summary judgment is reviewed by the Fourth
Circuit Court of Appeals de novo. See Xoom, Inc. v. Imageline, Inc., 323 F.3d 279
(4th Cir. 2003). In addition, “[t]o the extent there are issues of law in dispute, those

questions will also be reviewed de novo. See Nelson-Salabes, Inc. v. Morningside

2 See Exhibit 2, 31 Code of Federal Regulations §§10.50(a), 10.60(a) and (c),



Dev., LLC, 284 F.3d 505, 512 (4th Cir.2002),” ibid., at 282.

Discussion of Issues

A. Whether the district court’s failure to dismiss Defendant “John Baptist Kotmair,
Jr., d/b/a Save-A-Patriot Fellowship and National Workers Rights Committee”
from the action below — when the district court ruled in a previous case that
Defendant does not do business as Save-A-Patriot Fellowship — was correct as a
matter of law.

According to Rule 17(a) of the Federal Rules of Civil Procedure, every
action shall be prosecuted “in the name of the real party in interest.” The question
is whether Kotmair d/b/a SAPF is the real party in interest. According to the
doctrine of res judicata, “Kotmair d/b/a SAPF” does not exist, and so cannot
properly be a real party in interest.

Eleven years ago, after a trial on the merits, the United States District Court
for the District of Maryland stated:

“The Government contends, at the threshold, that the SAP Fellowship

is not an organization at all, but is solely a name used by Kotmair for

his own ‘sole proprietorship’ operation. The Court does not agree,

even through it is readily apparent that Kotmair is the major figure in

the Fellowship. As noted above, the evidence established that there is

an organization and not simply an operation by Kotmair personally.

The SAP Fellowship, and not Kotmair personally, leased the Office.

There are members, other than Kotmair, who engage in Fellowship

activities. This Court observes, also, that the LR.S. itself, quite
appropriately, returned to the Office the operating assets seized from

10.62, and 10.71(a).

10



the Office ... In sum, the Court finds as a fact that the SAP
Fellowship is an unincorporated association (not just an alter ego or
sole proprietorship of Kotmair), has members, and does things
through persons in addition to Kotmair.” Save-A-Patriot Fellowship v.

U. S., 962 F.Supp 695 (1996), 698—699. [emphasis added ]

Clearly, the District Court found that K
SAPF, and therefore, his inclusion as a party in that capacity is precluded by the
doctrine of collateral estoppel.

Plaintiff had opportunity to substitute Kotmair in his individual personal
capacity as the real party in interest, but failed to do so, instead arguing in its
summary judgment motion that the complaint “defined ‘doing business as’ as
Kotmair’s actions as the ‘fiduciary’ of SAPF.” (Docket 42, p. 8). Nowhere in the
complaint is the term “doing business as” redefined as the actions of a fiduciary,
nor is Kotmair aware of any legal theory that would allow for such a redefinition.
Rather, the allegation clearly made in the complaint, inter alia, is that: “Doing
business as SAPF and NWRC, Kotmair organizes and sells tax-fraud schemes... .”
(Docket 1, 1 4.)

If Kotmair in his individual personal capacity was intended to be the real
party in interest, FRCP 17(a) mandates the suit be prosecuted in that name. In

replying to the United States’ summary judgment motion, Defendant Kotmair

showed by way of reference to the record that the government knows the proper

11



the declaration of Department of Justice Trial Attorney Evan Davis (Docket 45,

92), Evans refers to the injunction suit brought against “Thurston Bell,

individually, and doing business as National Institute of Taxation Education.”
[Emphasis added]

Plaintiff’s failure to make the substitution of parties, as allowed by FRCP

17(a), even after being made aware of this defect in the complaint, resulted in the
prosecution of the injunction suit against a party who is not — and who is estopped
by prior judgment from being — a real party in interest. This defect necessitated
dismissal of the complaint against Kotmair d/b/a SAPF. Wherefore, with respect to
this question, the district court erred in refusing to grant summary judgment in
favor of Defendant Kotmair and dismissing him from the action. The district court
compounded this error by enjoining the activities of Kotmair individually, since he
was never a party in that capacity.
B. Whether the district court’s finding on summary judgment — that the
representative number assigned to Defendant Kotmair by the IRS had been
revoked — is proper, in that such finding is inconsistent with the applicable
administrative procedural requirements and the federal rules of civil procedure.

The regulations that govern practice before the IRS authorize the revocation
of representative status only “after notice and an opportunity for a proceeding.” (31

CFR § 10.50(a), Exhibit 2) The process includes prior notice in writing and the

12



chance to challenge it (31 CFR § 10.60(c), Exhibit 2), the filing of a complaint (31
CFR §§ 10.60(a) and 10.62, Exhibit 2), and a hearing on such complaint before an
Administrative Law Judge (31 CFR § 10.71(a), Exhibit 2). However, none of these
legal requirements have been met with respect to the alleged revocation of
Kotmair’s representative status, despite his repeated requests that these procedures
be followed and his Privacy Act requests for all the documents relating to said
revocation. (Docket 51, Exhibit 4).

Since the legal requirements which provide the only method for revoking
Kotmair’s status were not met, then said status was never revoked, as a matter of
law. Therefore, in light of this due process problem, it was error for the District
Court to find that it had been revoked and that Defendants misrepresent that
representative status.

Federal Rules of Civil Procedure 15(a) governs the amendment of
complaints. As this Court explained in Gilbane Bldg. Co. v. Federal Reserve Bank,
80 F3d 895 (4™ Cir. 1996), amendment of a complaint without regard to FRCP
15(a) is allowable in the event a trial is conducted, and only in those cases where
the defendant has consented to a trial of the non-pled issues:

“Rule 15(b) is an exception to the general rules of pleading. As its

heading suggests, it is designed to allow amendment of a pleading

when the facts proven at trial differ from those alleged in the

complaint, and thus support a cause of action that the claimant did not

plead. Because notice to the defendant of the allegations to be proven
is essential to sustaining a cause of action, Rule 15(b) applies only

13



when the defendant has consented to trial of the non-pled factual

issues and will not be prejudiced by amendment of the pleadings to

include them.” Gilbane Bldg. Co. v. Federal Reserve Bank, ibid., at

901.

In its motion for summary judgment, the United States alleged for the first
time that Defendants “continue to falsely advise customers that Kotmair is
authorized to represent individuals before the IRS” and that “Defendants know
these representations are false.” The particularity for this allegation was introduced
by Agent Rowe’s affidavit.> However, Defendants never consented to the untimely
introduction of this claim. Rather, Defendants objected at every opportunity to the
government’s attempts to amend the complaint outside of FRCP 15(a)’s
requirements. (See , e.g., Docket 54, pp. 4-6, Docket 64, p. 15).

Kotmair was seriously prejudiced by the government’s amending the
complaint in this manner: he was deprived of the opportunity to obtain discovery
or depose witnesses on this issue, and prevented from gathering and presenting
evidence that his representative status is in fact recognized by the Internal Revenue
Service.

To further illustrate the plain error involved in granting an injunction on a
claim never raised in the complaint, consider the pleading standard of FRCP 9(b),

which has been described as requiring that “a complaint must specify the identity

of the person making the misrepresentation, the time, place, and content of the

14



misrepresentation, and the method by which the misrepresentation was
communicated to the plaintiff.” Sears v. Likens, 912 F.2d 889 (7™ Cir. 1990), at p.
893. This requirement must be met within a formal or amended complaint,
according to the court in Miller v. Gain Fin., Inc., 995 F.2d 706 (7th Cir.1993):

“[FRCP 9(b)] requires that in pleading special matters, such as fraud,
a party must state the circumstances with particularity. In this case,
appellants attempted to rely on affidavits for the particularity
requirement. We find that to be insufficient, since affidavits are not
formal pleadings.” ibid., at p. 709.

At the very least, there is clearly a genuine dispute of material fact with
respect to whether Kotmair’s representative status has been validly revoked,
making summary judgment on this matter improper.® Wherefore, with respect to
this question, the district court erred in refusing to dismiss the untimely raised
claim regarding representative status, and in enjoining Kotmair on this ground.
This error was compounded when the district court refused to grant Kotmair’s

motion to strike the findings related to Kotmair’s representative status as outside

3 Said particularity was also not in accord with the requirements of Rule 9(b).

* It must be noted that even a decision by the court below (upon inquiry into the
matter of law referenced supra) that the IRS had validly revoked Kotmair’s
representative status, would not properly reflect Kotmair’s intent and state of mind
concerning that representative status, given the long-standing points of contention
between parties on this issue. Further, the allegation raised was that Kotmair made
false statements about whether he could represent people. Whether true or not, the
government has no claim thereon for injunctive relief, because such statements are
beyond the scope of injunctions under §§ 7408 and 7402(a), and it was never
alleged, shown, nor found that Kotmair’s statements regarding his representative
status have caused any harm to the United States.

15



the scope of the pleadings (Docket 72, p. 7), or to hold a trial on the issue. (Docket
71,p 7).
VII. CONCLUSION

For the reasons stated herein, the Appellant prays that this court:

(1) find that the District Coﬁrt for Maryland erred in refusing to grant
summary judgment in favor of Defendant Kotmair;

(2) order the dismissal of Defendant Kotmair d/b/a SAPF from the action
and reverse the “PERMANENT INJUNCTION ORDER?” of the District Court for
Maryland, insofar as it purports to enjoin the actions of John B. Kotmair, Jr. in his
individual personal capacity; and

(3) provide such other relief as this court deems proper.

Dated this 9™ day of April, 2007.

6hn B. Kotmair, Jr., Appellant prose
P. O.Box 91
Westminster, Maryland 21158
(410) 857-4441
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COMPEL - WILL REFILE) MOTION to Compel Defendants' Discovery Responses by United States of America.
Responses due by 1/17/2006 (Attachments: # (1) Memorandum in Support of Motion to Compel# (2) L.R. 104.7

Dates ; Description

fun
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Certificate of Conference# (3) Exhibit A# (4) Exhibit B# (5) Exhibit C# (6) Exhibit D# (7) Exhibit E# (8) Exhibit F# (9)

Exhibit G# (10) Exhibit H)YGraham, Anne) Modified on 1/10/2006 (mcb, Deputy Clerk).

Filed & Entered: ~ 01/03/2006 Motion to Appear Pro Hac Vice
Terminated: 01/10/2006

:Docket Text: (FILED IN ERROR) MOTION to Appear Pro Hac Vice by Thomas M. Newman by’ﬁnited States of
America. (Graham, Anne) Modified on 1/5/2006 (mcb, Deputy Clerk)

Filed & Entered 01/09/2006 Notice of Appearance

Docket Text: NOTICE of Appearance by Thomas Matthew Newman on behalf of United States of America. (mcb
Deputy Clerk)

Filed & Entered: 01/1 0/2006}"Noti‘ce of service of motion to compel discovery
Docket Text: NOTICE of service of motion to compel discovery by United States of America (Attachments: # (1) Motion

to Compel# (2) Brief in Support of Motion to Compel# (3) Certificate of Conference# (4) Exhibit A# (5) Exhibit B# (6)
Exh1b1t C# ) Exhlblt D# (8) Exhibit E# (9) Exhibit F# (10) Exhlblt G#(11) Exhlblt H)(Graham, Anne)

Filed & Entered 01/17/2006 ‘Notice of service of response to motion to compel dlscovery

Docket Text: NOTICE of service of response to motion to compel discovery by John Baptist Kotmair, Jr re [16] Notice of
service of motion to compel discovery. (hml, Deputy Clerk)

Filed & Entered: 01/ 18/2006§Mem0randum to Parties
Docket Text: MEMORANDUM to Counsel/Parties re Pro Se Party. Signed by Judge William M Nickerson on 1/18/06.

(hml, Deputy Clerk)

Filed & Entered 01/25/2006 Order Referrmg Case to Maglstrate Judge

Docket Text: ORDER REFERRING CASE to Maglstrate Judge James K. Bredar for All discovery and related scheduhng
matters. Slgned by Judge William M Nickerson on 1/25/06. (mcb Deputy Clerk)

leed & Entered 01/30/2006 Reply to Response to Motlon

Docket Text: Notice of Service of REPLY to Response to Motion re [16] MOTION to Compel Defendants Dzscovery R

Responses filed by John Baptist Kotmair, Jr. (Attachments: # (1) # (2))(Newman, Thomas) Modified on 2/9/2006 (mcb,
Deputy Clerk).

Ftled & Entered 02/01/2006 Notxce of service of response to motion to compel dlscovery

Docket Text: NOTICE of service of response in Opposition to Motion to Compel dlscovery by Save-A-Patriot Fellowshlp

(Attachments: # (1) Response in Opposition to Motion to Compel# (2) Memorandum in Support of Opposition)
(Received via e-mail in Clerk's Office on 1/27/06)(mcb, Deputy Clerk)

Filed & Entered: 02/08/2006 Response

‘Docket Text: Notice of Service of REPLY to Defendant SAPF's Notice of service of response to [16] Motion to Compel

discovery, filed by United States of America. (Attachments: # (1) # (2) # (3) Exhibit # (4) Exhibit # (5) Exhibit # (6)
Exhibit # (7) Exhibit # (8) Exhibit}(Newman, Thomas) Modified on 2/9/2006 (mcb, Deputy Clerk).

Filed: 02/14/2006 Correspondence

: Entered 02/ 15/2006.

Docket Text: Return pleadmg letter to Defendant John B. Kotmair, Jr. (¢/m mcb, Deputy Clerk) Additional attachment(s)
added on 2/ 15/2006 (mcb Deputy Clerk).

Filed & Entered: ~ 02/17/2006 Status Report
Docket Text: STATUS REPORT filed by United States of Amenca (Attachments # (1))(Newman Thomas)

Filed & Entered. 03/09/2006 Order

Docket Text: ORDER SETTING date for a Telephone Status Conference. Signed by Judge William M Nickerson on
3/9/06. (mcb, Deputy Clerk)

Filed & Entered: © 03/22/2006 Scheduling Order

Docket Text: AMENDED SCHEDULING ORDER. Signed by Judge William M Nickerson on 3/22/06. (mcb, Deputy
Clerk)

Filed & Entered: 04/03/2006?Motion to Compel
Terminated: 11/17/2006
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Filed & Entered: 04/10/2006 Motion for Extension of Time to File Response/Reply

Terminated: 04/12/2006

Docket Text: MOTION for Extension of Time to File Response/Reply as to [27] MOTION to Compel by United States of

America. Responses due by 4/27/2006 (Newman, Thomas)

29

Filed & Entered 04/ 12/2006 ‘Order on Motion for Extensmn of Time to File Response/Reply

Docket Text: PAPERLESS ORDER granting [28] Motlon for Extension of Time to File Response/Reply as to [27]
MOTION to Compel Signed by Judge William M Nlckerson on 4/ 12/06 (cae, Chambers)

30 Filed & Entered: 04/25/2006 Motion to Compel

Terminated: 05/1 6/2006:

Docket Text: MOTION to Compel discovery' responses by United States of America. Responses due by 5/12/2006
(Newman, Thomas)

Filed & Entered: © 04/25/2006 Certificate of Counsel

Docket Text: CERTIFICATE of Counsel re [30] MOTION to Compel dzscovery responses by Thomas Matthew Newman
on behalf of United States of America (Newman, Thomas)

Filed & Entered 05/08/2006 Notice of servxce of response to motlon to compel dlscovery

Docket Text: NOTICE of service of response to motion to compel discovery by United States of America re [27]
MOTION to Compel discovery (Attachments: # (1) response# (2) declaration# (3) Exhibit # (4) Exhibit # (5) Exhibit #

(6) Exhibit # (7) Exhibit # (8) Exhibit # (9) Exhibit # (10) Exhibit # (11) Exhibit)(Newman, Thomas)
fFiled & Entered: 05/16/2006 Order on Motion to Compet
-Docket Text: ORDER granting in part and denying in part [30] Motion to Compel. Signed by Judge James K. Bredar on

5/12/06. (hml, Deputy Clerk)

34 leed & Em‘ered 05/24/2006 | Appeal of Magistrate Judge Decxsnon to D1stnct Court

Docket Text: APPEAL OF MAGISTRATE JUDGE DECISION by John Bapt1st Kotmalr, Jr, Save-A-Patriot Fellowshlp
re [33] Order on Motion to Compel (Attachments: # (1) Memorandum in Support# (2) Affidavit of John Baptist Kotmair,
Jr.)(hml, Deputy Clerk)

35 Filed & Entered: 05/24/2006 Motion to Stay
- Terminated: 11/29/2006

Docket Text: MOTION to Stay Pending Determination by District Judge of Objection to Order of Magistrate Judge by
John Baptlst Kotmair, Jr, Save—A—Patnot Fellowshlp Responses due by 6/12/2006.(hml, Deputy Clerk)

Filed & Entered: 05/24/2006 Motion for Summary Judgment
Terminated: 1 1/29/2006

Docket Text: MOTION for Summary Judgment by John Baptist Kotmalr, Jr. Responses due by 6/12/2006. (Attachments:
# (1) Affidavit of John B. Kotmalr Jr. )(hml Deputy Clerk)

Filed & Entered: 05/30/2006 Response in Opposition to Motion

'Docket Text: RESPONSE in Opposmon re [35] MOTION to Stay order compelling discovery responses filed by United

States of America. Replies due by 6/13/2006. (Newman, Thomas)

Filed & Entered: 05/31/2006 Motion for Summary Judgment
Terminated: 11/29/2006

Docket Text: MOTION for Summary Judgment by Save-A-Patriot Fellowship. Responses due by 6/19/2006
(Attachments: # (1) Memorandum in support of Motion for Summary Judgment# (2) Exhibit Exhibit 1# (3) Exhibit
Exhibit 2# (4) Exhibit Exhibit 3# (5) Exhibit Exhibit 4# (6) Exhibit Exhibit 5# (7) Exhibit Exhibit 6# (8) Exhibit Exhibit
7# (9) Exhibit Exhibit 84 (10) Exhibit Exhibit 9# (11) Exhibit Exhibit 10# (12) Exhibit Exhibit 11# (13) Exhibit Exhibit

'12# (14) Exhibit Exhibit 13# (15) Exhibit Exhibit 14# (16) Exhibit Exhibit 15# (17) Exhibit Exhibit 16# (18) Exhibit
‘Exhibit 17# (19) Exhibit Exhibit 18# (20) Exhibit Exhibit 19)(Harp, George)

leea’ & Entered: 06/08/2006 ‘Motion for Sanctions
T ermmated 11/29/2006

Docket Text: MOTION for Sanctions for discovery violations filed by United States of America. Responses due by
6/26/2006 (Attachments: # (1) Affidavit # (2) Exhibit # (3) Exhibit # (4) Exhibit # (5) Exhibit # (6) Exhibit # (7) Exhibit
# (8) Exhibit # (9) Exhibit # (10) Exhibit # (11) Exhibit # (12) Exhibit # (13) Exhibit # (14) Exhibit # (15) Exhibit # (16)
Exhibit # (17) EXhlblt # (18) EXhlblt # 19) Exh1b1t)(N ewman, Thomas)

Filed & Entered: 06/09/2006 Motion for Extension of Time to File Response/Reply
Terminated: 07/19/2006
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DocketText MOTION ‘f"c;;iixtensiori of Time to File Response/Repl}; a‘sﬂ to[36]MOTION forWSmﬁfhmary Judgment, [38]

Filed & Entered: 06/13/2006 Reply to Response to Motion

MOTIQN for Summary Judgment filed by United States of America. Responses due by 6/26/2006 (Newman, Thomas)

Docket Text: REPLY to Response to Motion re [35] MOTION to Stay Order to Compel ‘Dz;scove;jy filed by Johri'Baptvist k
Kotmair, Jr, Save-A-Patriot Fellowship. (Attachments: # (1) Exhibit)(Harp, George)

Filed & Entered: 06/19/2006 %Motion for Summary Judgment

Terminated: 11/29/2006

Docket Text: MOTION for Summary Jﬁdgnieht filed by United States of America. Responses due by 7/6/2006
(Attachments: # (1) Supplement Brief in support of motion for summary judgment# (2) Supplement Index of

exhibit)(Newman, Thomas)

Filed & Entered: 06/19/2006 Affidavit
Docket Text: AFFIDAVIT re [42] MOTION for Summary Judgment filed by United States of America. (Attachments: #

(1) Exhibit Exhibit 1A# (2) Exhibit Exhibit 1B# (3) Exhibit Exhibit 2# (4) Exhibit Exhibit 3# (5) Exhibit Exhibit 3A# (6)
Exhibit Exhibit 4# (7) Exhibit Exhibit 5# (8) Exhibit Exhibit 6# (9) Exhibit Exhibit 6A# (10) Exhibit Exhibit 6B# (11)

‘Exhibit Exhibit 6C# (12) Exhibit Exhibit 6D# (13) Exhibit Exhibit 6E# (14) Exhibit Exhibit 7# (15) Exhibit Exhibit 8#
(16) Exhibit Exhibit 9% (17) Exhibit Exhibit 10# (18) Exhibit Exhibit 11# (19) Exhibit Exhibit 12# (20) Exhibit Exhibit

13# (21) Exhibit Exhibit 13A# (22) Exhibit Exhibit 14# (23) Exhibit Exhibit 15# (24) Exhibit Exhibit 16# (25) Exhibit
Exhibit 17# (26) Exhibit Exhibit 18# (27) Exhibit Exhibit 19# (28) Exhibit Exhibit 20# (29) Exhibit Exhibit 21# (30)
Exhibit Exhibit 22# (31) Exhibit Exhibit 23# (32) Exhibit Exhibit 24# (33) Exhibit Exhibit 25# (34) Errata Exhibit 26#

(35) Exhibit Exhibit 27# (36) Exhibit Exhibit 28# (37) Exhibit Exhibit 29# (38) Exhibit Exhibit 30# (39) Exhibit Exhibit

31# (40) Exhibit Exhibit 32# (41) Exhibit Exhibit 33# (42) Exhibit Exhibit 34# (43) Exhibit Exhibit 35)(Newman,
Thomas)
Filed & Entered: 06/19/2006 Affidavit

.Docket Text: AFFIDAVIT re [42] MOTION for Summary Judgment filed by United States of America. (Attachments: #
(1) Exhibit Exhibit 1# (2) Exhibit Exhibit 2# (3) Exhibit Exhibit 3# (4) Exhibit Exhibit 4# (5) Exhibit Exhibit 5# (6)
_Exhibit Exhibit 6# (7) Exhibit Exhibit 7# (8) Exhibit Exhibit 8# (9) Exhibit Exhibit 9# (10) Exhibit Exhibit 10# (11)
'Exhibit Exhibit 11# (12) Exhibit Exhibit 12# (13) Exhibit Exhibit 13# (14) Errata Exhibit 14# (15) Exhibit Exhibit 15#

(16) Exhibit Exhibit 16# (17) Exhibit Exhibit 17# (18) Exhibit Exhibit 18# (19) Exhibit Exhibit 19# (20) Exhibit Exhibit
20# (21) Exhibit Exhibit 21# (22) Exhibit Exhibit 22# (23) Exhibit Exhibit 23# (24) Errata Exhibit 24# (25) Exhibit

'Exhibit 24# (26) Exhibit Exhibit 26# (27) Exhibit Exhibit 27# (28) Exhibit Exhibit 28# (29) Exhibit Exhibit 29# (30)
_Exhibit Exhibit 30# (31) Exhibit Exhibit 31# (32) Exhibit Exhibit 32# (33) Exhibit Exhibit 33A# (34) Exhibit Exhibit
133B# (35) Exhibit Exhibit 33C# (36) Exhibit Exhibit 33D# (37) Exhibit Exhibit 34# (38) Exhibit Exhibit 35# (39)
'Exhibit Exhibit 36# (40) Exhibit Exhibit 37# (41) Exhibit Exhibit 38# (42) Exhibit Exhibit 39# (43) Exhibit Exhibit 40#

(44) Exhibit Exhibit 41# (45) Exhibit exhibit 42# (46) Exhibit Exhibit 43A# (47) Exhibit Exhibit 43B# (48) Exhibit
Exhibit 43C# (49) Exhibit Exhibit 43D)(Newman, Thomas)

Filed & Entered: 06/ 19/20062Afﬁdavit
Docket Text: AFFIDAVIT re [42] MOTION for Summary Judgment filed by United States of America. (Attachments: #

(1) Exhibit Exhibit 1)(Newman, Thomas)

46 Filed & Entered: 06/19/2006 Affidavit " - o
Docket Text: AFFIDAVIT re [42] MOTION for Summary Judgment filed by United States of America. (Newman,
Thomas)

47 Filed & Entered: 06/19/2006 Affidavit 7 7
Docket Text: AFFIDAVIT re [42]) MOTION for Summary Judgment filed by United States of America. (Newman,

. Thomas)
48 Filed & Entered: 06/19/2006 Affidavit

Docket Text: AFFIDAVIT re [42] MOTION for S‘ummary“ Judgment filed by United States of America. (Attachments: #

(1) Exhibit Exhibit 1# (2) Exhibit Exhibit 2# (3) Exhibit Exhibit 3# (4) Exhibit Exhibit 4# (5) Exhibit Exhibit 5# (6)
‘Exhibit Exhibit 6# (7) Exhibit Exhibit 7# (8) Exhibit Exhibit 8# (9) Exhibit Exhibit 9# (10) Exhibit Exhibit 10# (11)

Exhibit Exhibit 11# (12) Exhibit Exhibit 12# (13) Exhibit Exhibit 13# (14) Exhibit Exhibit 14(1)# (15) Exhibit Exhibit
14(2)# (16) Exhibit Exhibit 14(3)# (17) Exhibit Exhibit 15# (18) Exhibit Exhibit 16)(Newman, Thomas)

Filed & Entered: 06/20/2006 Notice (Other)

Docket Text: NOTICE by United States of America re [40] MOTION for Extension of Time to File Response/Reply as to
[36] MOTION for Summary Judgment, [38] MOTION for Summary Judgment filed by the United states is Withdrawn
(Newman, Thomas)

Filed & Entered: 06/26/2006 EResponse in dpposition to Motion
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Docket Text: RESPONSE in Opposition re [39] MOTION for Sanctions for discovery violations filed filed by John

Baptist Kotmair, Jr, Save-A-Patriot Fellowship. Replies due by 7/10/2006. (Attachments: # (1) Memorandum in Support
of Opposmon# (2) Exhibit # (3) Exhibit)(Harp, George)

Filed & Entered: 06/27/2006 Supplemental

Docket Text: Supplement to [S0] RESPONSE in Opposition to [39] Motion of the United States for Sanctions for
Discovery Violations, filed by John Baptist Kotmair, Jr, Save-A-Patriot Fellowship. (Attachments: # (1) Exhibit # (2)

Exhibit # (3) Exhibit # (4) Exhibit # (5) Exhibit # (6) Exhibit # (7) Exhibit # (8) Exhibit)(Harp, George) Modified on

6/27/2006 (mcb, Deputy Clerk).

52 Filed & Entered: 06/28/2006 Motion to Strike

Terminated: 07/19/2006

Docket Text: MOTION to Strike [51] Supplemental, untimely response filed by United States of America. Responses due
by 7/17/2006 (Newman, Thomas)

Filed & Em‘ered 07/07/2006 Response

Docket Text: RESPONSE to [42] MOTION of United States for Summary Judgment, filed by John Baptist Kotmair, Jr.
(Attachments: # (1) Exhibit 1)(mcb, Deputy Clerk)

54 Filed & Entered: 07/07/2006 Response in Opposition to Motion

Docket Text: RESPONSE in Opposition re [42] MOTION for Summary Judgment filed filed by Save-A-Patriot
Fellowship. Replies due by 7/21/2006. (Attachments: # (1) # (2) Exhibit # (3) Exhibit # (4) Exhibit # (5) Exhibit # (6)
Exhibit # (7) Exhibit # (8) Exhibit # (9) Exhibit # (10) Exhibit # (11) Exhibit # (12) Exhibit # (13) Exhibit # (14) Exhibit

# (15) Exhibit # (16) Exhibit)(Harp, George)

Filed & Entered: 07/10/2006 Reply to Response to Motion

Docket Text: REPLY to Response to Motion re [39] MOTION for Sanctions for dzscovery violations f led filed by United
States of America. (Attachments: # (1) Exhibit #1# (2) Exhibit #2# (3) Exhibit #3# (4) Exhibit #4# (5) Exhibit #5# (6)
Exhibit #6# (7) Exhibit #7)(Newman, Thomas)

56 Filed & Entered: 07/14/2006 %Motion for Leave to File Excess Pages
Terminated: 07/19/2006

Docket Text: MOTION for Leave to File Excess Pages to respond to defendant Save-a-Patriot'’s reply to the United

States' motion for summary judgment filed by United States of America. Responses due by 7/31/2006 (Newman,
Thomas)

57 Filed & Entered: ~ 07/17/2006 Response in Opposition to Motion

Docket Text: RESPONSE in Opposition re [52] MOTION to Strike [51] Supplemental, untimely response filed filed by
John Baptlst Kotmair, Jr, Save-A-Patnot Fellowshlp Replies due by 7/31/2006. (Harp, George)

Filed & Entered: 07/17/2006 Motion to Strike

Terminated: 07/19/2006 . ‘,

Docket Text: MOTION to Strike [55] Reply to Response to Motion, by J ohn Baptist Kotmair, Jr, Save-A-Patriot
Fellowship. Responses due by 8/3/2006 (Harp, George)

Filed & Entered: 07/17/2006 ‘Response in Oppos1t10n to Motion

Docket Text: RESPONSE in Opposition re [56] MOTION for Leave to File Excess Pages to respond to defendant

Save-a-Patriot’s reply to the United States’ motion for summary judgment filed filed by Save-A-Patriot Fellowship.
Rephes due by 7/31/2006. (Harp, George)

Filed & Entered: 07/1 9/2006 Order on Motion for Extension of Time to File Response/Reply

Docket Text: ORDER denymg [40] Motion for Extension of Time to File Response/Reply, denymg [52] Motion to Strike,
denying [56] Motion for Leave to File Excess Pages, denying [58] Motion to Strike. Signed by Judge William M ‘
Nickerson on 7/19/2006. (cae, Chambers)

Filed & Entered: 07/21/2006 Response

Docket Text: REPLY to Defendant Kotmair's Response in Opposition to [42] Motion for Summary Judgment filed by
United States of America. (Newman, Thomas) Modified on 7/24/2006 (mcb, Deputy Clerk).

Filed & Entered: 07/21/2006 Response

Docket Text: REPLY to SAPF's Response in Opposition to [42] Motion for summary Judgment filed by United States of
America. (Attachments: # (1) Affidavit Second Declaration of Revenue Agent Joan Rowe# (2) Exhibit 36# (3) Exhibit

37# (4) Exhibit 38# (5) Exhibit 39# (6) Exhibit 40# (7) Exhibit 41# (8) Exhibit 42# (9) Exhibit 43# (10) Exhibit 44# (11)
Exhibit 45# (12) Exhibit 46# (13) Exhibit 47# (14) Exhibit 48# (15) Affidavit Second Declaration of Camille Nagy# (16)
Exhibit 1# (17) Exhibit 2# (18) Exhibit 3# (19) Exhibit 4# (20) Affidavit Second Declaration of Joseph Nagy# (21)
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Exhibit 1# (22) Exhibit 2# (23) Exhibit 3# (24) Exhibit 4# (25) Exhibit 5% (26) Exhibit 6# (27) Exhibit 7# (28) Exhibit
8# (29) Affidavit Declaration of Gary Metcalfe# (30) Declaration of Thomas Newman# (31) Affidavit Second
Declaration of Nicholas Taflan# (32) Exhibit 1# (33) Exhibit 2# (34) Exhibit 3# (35) Exhibit 4# (36) Exhibit 5# (37)
Exhibit 6# (38) Exhibit 7# (39) Exhibit 8# (40) Exhibit 9)(Newman, Thomas) Modified on 7/24/2006 (mcb, Deputy
Clerk).

63 Filed & Entered: B 07/31/2006 Response in Opposition to Motion

Docket Text: RESPONSE in Opposition re [58] MOTION to Strike [55] Reply to Response to Motion, filed by United
States of America. Replies due by 8/14/2006. (Newman, Thomas)

Filed & Entered: 08/10/2006 : Motion to Strike
Terminated: 11/29/2006

Docket Text: MOTION to Strike [62] Response,,,, to SAPF's ()pposmon to U.S.'s Motion for bummary Judgment by
Save-A-Patriot Fellowship. Responses due by 8/28/2006 (Attachments: # (1) Affidavit # (2) # (3) # (4) # (5))(Harp,
George)

Filed & Entered: 08/ 14/2006§Reply to Response to Motion

67 Filed & Entered: 09/ 1 1/2006 Reply to Response to Motlon -

Docket Text: REPLY to Response to Motion re [58] MOTION to Strike [55] Reply to Response to Motion, filed by John
Baptrst Kotmair, Jr Save-A—Patnot Fellowship. (Harp, George)

,leed & Entered: 08/28/2006 ‘Response

Docket Text: RESPONSE re [64] MOTION to Strike [62] Response,.., to SAPF's Opposition to U.S.'s Motion for
Summary Judgment ﬁled by Umted States of Amenca (Newman Thomas)

Docket Text: REPLY to Response to Motion re [64] MOTION to Strike [62] Response,,,, to SAPF's Opposition to U.S.'s
Motion for Summary Judgment filed by Save-A-Patriot Fellowship. (Harp, George)

Filed & Entered: 11/29/20065Memorandum Opinion
Docket Text: MEMORANDUM Slgned by Judge William M Nickerson on 11/29/06. (mcb Deputy Clerk)

Terminated: 02/07/2007

Ftled & Entered 11/29/2006 Order on Motion for Summary Judgment

Docket Text: ORDER Denymg [38] Motion of Defendant for Summary Judgment; Denying as MOOT [39] Motion of
United States for Sanctions; Granting [42] Motion of United States for Summary Judgment; Denying [64] Motion of
Defendants to Strike; Overruling [34] Objections of the Defendants to the Magistrate Judge Decision of May 16, 2006;
Denying as Moot [35] Motion of Defendants to Stay; Denying [36] Motion of Defendant for Summary Judgment. Signed
by Judge William M Nickerson on 11/29/06. (mcb, Deputy Clerk)

Filed & Entered: 11/29/2006 Order

Docket Text: PERMANENT INJUNCTION ORDER. Slgned by Judge William M Nickerson on 11/29/06. (mcb Deputyv
Clerk)

Filed & Entered o 12/13/2006 Motion for New Trial

Docket Text: MOTION for New Trial by John Baptisf l(otmair, Ir, Save-A-Patriot Fellowshxp Resnonses due by

11/2/2007 (Attachments: # (1) Memorandum in Support of Motion for New Trial# (2) Exhibit 1# (3) Exhibit 2)(Harp,
‘George) ;
Filed & Entered: 12/13/2006

‘Motion to Alter/Amend Judgment
Terminated: 02/07/2007'

Docket Text: MOTION to Alter/Amend Judgment by John Baptist Kotmair, Jr, Save-A-Patriot Fellowship. Responses
due by 1/2/2007 (Attachments: # (1) Memorandum in Support of Motion for Modification of the Permanent Injunction
Order# (2) Exhibit 1)(Harp, George)

Filed & Entered: 12/14/2006 . Motion to Stay

Terminated: 12/19/2006

Docket Text: MOTION to Stay re [70] Order by John Baptist Kotmair, Jr, Save-A-Patriot Fellowship. Responses due by
1/2/2007 (Attachments: # (1) Memorandum in Support of Motion for Stay Pending Resolution of Motion for
Modification of Permanent Injunction Order and Motion for New Trial)(Harp, George)

Filed & Entered: 12/19/2006 Order on Motion to Stay

- e~ X711 e NA NT: A1

Docket Text: ORDER granting { 73] Motion of Defendants io Stay. Signed by Judge Williar
(¢/m 12/19/06 mcb, Deputy Clerk)
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Filed & Entered: 12/29/2006 Response in Opposition to Motion
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Docket Text: RESPONSE in Opposition to [71] MOTION for New Trial and [72] MOTION to Alter/Amend Judgment
filed by United States of America. Replies due by 1/12/2007. (Newman, Thomas)

Filed & Entered: 01/12/2007: Reply to Response to Motion

Docket T ext: REPLY to Response to Motion re [71] MOTION for New Trial filed by John Baptist Kotmair, Jr,
Save-A-Patriot Fellowshlp (Harp, George)

leed & Entered 02/07/2007 Order on Motion for New Trial

Docket Text: ORDER DENYING [71] Motion for New Trial; DENYING [72] Motion for Modification of the Permanent
Injunction Order; LIFTING the Stay on the 11/29/06 Injunction Order. Signed by Judge William M Nickerson on 2/7/07.

(hml, Deputy Clerk)
Filed & Entered: 02/14/2007 Motion to Stay
Terminated: 02/22/2007

)Fj]ed e 02/20/2007*USCA'Apr")e'él»»F»ees

Docket Text: Emergency MOTION to Stay re [77] Order on Motion for New Trial, Order on Motion to Alter/Amend
Judgment pending Appeal by John Baptist Kotmair, Jr, Save-A-Patriot Fellowship. Responses due by 3/5/2007
(Attachments: # (1) Memorandum)(Harp, George)

Filed & Entered: 02/ 16/2007 Responsc in Opposmon to Motion
Docket Text: RESPONSE in Opposmon re [78] Emergency MOTION to Stay re [77] Order on Motion for New Tnal
Order on Motion to Alter/Amend Judgment pending AppealEmergency MOTION to Stay re [77] Order on Motion for

New Trial, Order on Motion to Alter/Amend Judgment pending Appeal filed by United States of America.Replies due by
3/2/2007. (Newman Thomas)

Filed & Entered: 02/16/2007 Notice of Appeal

Docket Text: NOTICE OF APPEAL as to [77] Order on Motion for New Trial, Order on Motion to Alter/Amend
Judgment, [70] Order by John Baptist Kotmair, Jr, Save-A-Patriot Fellowship. Appeal Record due by 3/19/2007. (Harp,
George)

Entered: 02/2 1 / 2007

Docket Text: USCA Appeal Fees received $ 455 recelpt number 138507 re [80] Notice of Appeal filed by ' Save-A-Patriot
F ellowshlp, John Baptist Kotmair, Jr. (sls, Deputy Clerk)

Filed & Entered: 02/20/2007 Reply to Response to Motion

Docket Text: REPLY to Response to Motion re [78] Emergency MOTION to Stay re [77] Order on Motion for New
Trial, Order on Motion to Alter/Amend Judgment pending AppealEmergency MOTION to Stay re [77] Order on Motion
for New Trial, Order on Motion to Alter/Amend Judgment pending Appeal filed by John Baptist Kotmair, Jr,
Save-A-Patriot Fellowship. (Harp, George)

' Filed & Entered: 02/21/2007§Trénsmission of Notice of Appeal and Docket Sheet to USCA

Docket Text: Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re [80] Notice of Appeal.
IMPORTANT NOTICE: To access forms which you are required to file with the United States Court of Appeals for the

'Fourth Crrcult please goto http //www cad.uscourts.gov and click on Forms & Notices. (bmh, Deputy Clerk)
83 Filed & Entered: 02/22/2007 Order on Motion to Stay

Docket Text: ORDER grantmg [78] Motion of defendants to Stay. Slgned by Judge William M Nickerson on 2/22/07.

(slf, Deputy Clerk)

Filed & Entered: © 02/26/2007 Record to 4cca
Docket Text: Assembled Electronic Record Transmltted to Fourth Circuit -- Initial (sls, Deputy Clerk)

Filed & Entered: 02/28/2007 USCA Case Number

Docket Text: USCA Case Number 07-1156 for [80] Notice of Appeal filed by Save-A-Patriot Fellowship, John Baptist
Kotmair, Jr. Case Manager - Jackie Brown (sls, Deputy Clerk)

Filed & Entered: 03/05/2007 Appeal Transcript Request

Docket Text: TRANSCRIPT REQUEST by John Baptist Kotmair, Jr, Save-A- Patriot Fellowship re USCA Case Number,
[80] Notice of Appeal (Attachments: # (1) Certificate regarding transcripts)(Harp, George)
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§10.38

one or more Federal tax issues if the
practitioner bases the written advice
on unreasonable factual or legal as-
sumptions (including assumptions as to
future events), unreasonably relies
upon representations, statements, find-
ings or agreements of the taxpayer or
any other person, does not consider all
relevant facts that the practitioner
knows or should know, or, in evalu-
ating a Federal tax issue, takes into
account the possibility that a tax re-
turn will not be audited, that an issue
will not be raised on audit, or that an
issue will be resolved through settle-
ment if raised. All facts and cir-
cumstances, including the scope of the
engagement and the type and speci-
ficity of the advice sought by the client
will be considered in determining
whether a practitioner has failed to
comply with this section. In the case of
an opinion the practitioner knows or
has reason to know will be used or re-
ferred to by a person other than the
practitioner (or a person who is a mem-
ber of, associated with, or employed by
the practitioner’s firm) in promoting,
marketing or recommending to one or
more taxpayers a partnership or other
entity, investment plan or arrange-
ment a significant purpose of which is
the avoidance or evasion of any tax im-
posed by the Internal Revenue Code,
the determination of whether a practi-
tioner has failed to comply with this
section will be made on the basis of a
heightened standard of care because of
the greater risk caused by the practi-
tioner’s lack of knowledge of the tax-
payer’s particular circumstances.

(b) Effective date. This section applies
to written advice that is rendered after
June 20, 2005.

[T.D. 9011, 67 FR 48771, July 26, 2002, as
amended by T.D. 9165, 69 FR 75842, Dec. 20,
2004; 70 FR 20805, Apr. 21, 2005]

§10.38 Establishment of advisory com-
mittees.

(a) Advisory commitiees. To promote
and maintain the public’s confidence in
tax advisors, the Director of the Office
of Professional Responsibility is au-
thorized to establish one or more advi-
sory committees composed of at least
five individuals authorized to practice
before the Internal Revenue Service.
The Director should ensure that mem-
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bership of an advisory committee is
balanced among those who practice as
attorneys, accountants, and enrolled
agents. Under procedures prescribed by
the Director, an advisory committee
may review and make general rec-
ommendations regarding professional
standards or best practices for tax ad-
visors, including whether hypothetical
conduct would give rise to a violation
of §§10.35 or 10.36.

(b) Effective date. This section applies
after December 20, 2004.

[T.D. 9011, 67 FR 48771, July 26, 2002, as
amended by T.D. 9165, 69 FR 75842, Dec. 20,
20041

Subpart C—Sanctions for Violation
of the Regulations

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002,
unless otherwise noted.

§10.50 Sanctions.

(a) Authority to censure, suspend, or
disbar. The Secretary of the Treasury,
or his or her delegate, after notice and
an opportunity for a proceeding, may
censure, suspend or disbar any practi-
tioner from practice before the Inter-
nal Revenue Service if the practitioner
is shown to be incompetent or disrepu-~
table, fails to comply with any regula-
tion in this part, or with intent to de-
fraud, willfully and knowingly mis-
leads or threatens a client or prospec-
tive client. Censure is a public rep-
rimand.

(b) Authority to disqualify. The Sec-
retary of the Treasury, or his or her
delegate, after due notice and oppor-
tunity for hearing, may disqualify any
appraiser with respect to whom a pen-
alty has been assessed under section
6701(a) of the Internal Revenue Code.

(1) If any appraiser is disqualified
pursuant to this subpart C, such ap-
praiser is barred from presenting evi-
dence or testimony in any administra-
tive proceeding before the Department
of Treasury or the Internal Revenue
Service, unless and until authorized to
do so by the Director of Practice pursu-
ant to §10.81, regardless of whether
such evidence or testimony would per-
tain to an appraisal made prior to or
after such date.
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(2) Any appraisal made by a disquali-
fied appraiser after the effective date
of disqualification will not have any
probative effect in any administrative
proceeding before the Department of
the Treasury or the Internal Revenue
Service. An appraisal otherwise barred
from admission into evidence pursuant
to this section may be admitted into
evidence solely for the purpose of de-
termining the taxpayer’s reliance in
good faith on such appraisal.

§10.51 Incompetence and disreputable
conduct.

Incompetence and disreputable con-
duct for which a practitioner may be
censured, suspended or disbarred from
practice before the Internal Revenue
Service includes, but is not limited
to—

(a) Conviction of any criminal of-
fense under the revenue laws of the
United States;

(b) Conviction of any criminal of-
fense involving dishonesty or breach of
trust;

(c) Conviction of any felony under
Federal or State law for which the con-
duct involved renders the practitioner
unfit to practice before the Internal
Revenue Service;

(d) Giving false or misleading infor-
mation, or participating in any way in
the giving of false or misleading infor-
mation to the Department of the
Treasury or any officer or employee
thereof, or to any tribunal authorized
to pass upon Federal tax matters, in
connection with any matter pending or
likely to be pending before them,
knowing such information to be false
or misleading. Facts or other matters
contained in testimony, Federal tax re-
turns, financial statements, applica-
tions for enrollment, affidavits, dec-
larations, or any other document or
statement, written or oral, are in-
cluded in the term information.

(e) Solicitation of employment as
prohibited under §10.30, the use of false
or misleading representations with in-
tent to deceive a client or prospective
client in order to procure employment,
or intimating that the practitioner is
able improperly to obtain special con-
sideration or action from the Internal
Revenue Service or officer or employee
thereof.

§10.51

(f) Willfully failing to make a Fed-
eral tax return in violation of the rev-
enue laws of the United States, will-
fully evading, attempting to evade, or
participating in any way in evading or
attempting to evade any assessment or
payment of any Federal tax, or know-
ingly counseling or suggesting to a cli-
ent or prospective client an illegal plan
to evade Federal taxes or payment
thereof.

(g) Misappropriation of, or failure
properly and promptly to remit funds
received from a client for the purpose
of payment of taxes or other obliga-
tions due the United States.

(h) Directly or indirectly attempting
to influence, or offering or agreeing to
attempt to influence, the official ac-
tion of any officer or employee of the
Internal Revenue Service by the use of
threats, false accusations, duress or co-
ercion, by the offer of any special in-
ducement or promise of advantage or
by the bestowing of any gift, favor or
thing of value.

(i) Disbarment or suspension from
practice as an attorney, certified pub-
lic accountant, public accountant, or
actuary by any duly constituted au-
thority of any State, territory, posses-
sion of the United States, including a
Commonwealth, or the District of Co-
lumbia, any Federal court of record or
any Federal agency, body or board.

(j) Knowingly aiding and abetting an-
other person to practice before the In-
ternal Revenue Service during a period
of suspension, disbarment, or ineligi-
bility of such other person.

(k) Contemptuous conduct in connec-
tion with practice before the Internal
Revenue Service, including the use of
abusive language, making false accusa-
tions and statements, knowing them to
be false, or circulating or publishing
malicious or libelous matter.

(1) Giving a false opinion, knowingly,
recklessly, or through gross incom-
petence, including an opinion which is
intentionally or recklessly misleading,
or engaging in a pattern of providing
incompetent opinions on questions
arising under the Federal tax laws.
False opinions described in this para-
graph (1) include those which reflect or
result from a knowing misstatement of
fact or law, from an assertion of a posi-
tion known to be unwarranted under
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existing law, from counseling or assist-
ing in conduct known to be illegal or
fraudulent, from concealing matters
required by law to be revealed, or from
consciously disregarding information
indicating that material facts ex-
pressed in the tax opinion or offering
material are false or misleading. For
purposes of this paragraph (1), reckless
conduct is a highly unreasonable omis-
sion or misrepresentation involving an
extreme departure from the standards
of ordinary care that a practitioner
should observe under the cir-
cumstances. A pattern of conduct is a
factor that will be taken into account
in determining whether a practitioner
acted knowingly, recklessly, or
through gross incompetence. Gross in-
competence includes conduct that re-
flects gross indifference, preparation
which is grossly inadequate under the
circumstances, and a consistent failure
to perform obligations to the client.

§10.52 Violation of regulations.

(a) Prohibited conduct. A practitioner
may be censured, suspended or dis-
barred from practice before the Inter-
nal Revenue Service for any of the fol-
lowing:

(1) Willfully violating any of the reg-
ulations (other than §10.33) contained
in this part; or

(2) Recklessly or through gross in-
competence (within the meaning of
§10.51(1)) violating §§10.34, 10.35, 10.36 or
10.37.

(b) Effective date. This section applies
after June 20, 2005.

[T.D. 9165, 69 FR 75845, Dec. 20, 2004}

§10.58 Receipt of information con-
cerning practitioner.

(a) Officer or employee of the Internal
Revenue Service. If an officer or em-
ployee of the Internal Revenue Service
has reason to believe that a practi-
tioner has violated any provision of
this part, the officer or employee will
promptly make a written report to the
Director of Practice of the suspected
violation. The report will explain the
facts and reasons upon which the offi-
cer’s or employee’s belief rests.

(b) Other persons. Any person other
than an officer or employee of the In-
ternal Revenue Service having infor-
mation of a violation of any provision
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of this part may make an oral or writ-
ten report of the alleged violation to
the Director of Practice or any officer
or employee of the Internal Revenue
Service. If the report is made to an of-
ficer or employee of the Internal Rev-
enue Service, the officer or employee
will make a written report of the sus-
pected violation to the Director of
Practice.

(c) Destruction of report. No report
made under paragraph (a) or (b) of this
section shall be maintained by the Di-
rector of Practice unless retention of
such record is permissible under the
applicable records control schedule as
approved by the National Archives and
Records Administration and designated
in the Internal Revenue Manual. The
Director of Practice must destroy such
reports as soon as permissible under
the applicable records control sched-
ule.

(d) Effect on proceedings under subpart
D. The destruction of any report will
not bar any proceeding under subpart D
of this part, but precludes the Director
of Practice’s use of a copy of such re-
port in a proceeding under subpart D of
this part.

Subpart D—Rules Applicable to
Disciplinary Proceedings

SOURCE: 67 FR 48774, July 26, 2002, unless
otherwise noted.

§10.60 Institution of proceeding.

(a) Whenever the Director of Practice
determines that a practitioner violated
any provision of the laws governing
practice before the Internal Revenue
Service or the regulations in this part,
the Director of Practice may rep-
rimand the practitioner or, in accord-
ance with §10.62, institute a proceeding
for censure, suspension, or disbarment
of the practitioner. A proceeding for
censure, suspension, or disbarment of a
practitioner is instituted by the filing
of a complaint, the contents of which
are more fully described in §10.62.

(b) Whenever the Director of Practice
is advised or becomes aware that a pen-
alty has been assessed against an ap-
praiser under section 6701(a) of the In-
ternal Revenue Code, the Director of
Practice may reprimand the appraiser
or, in accordance with §10.62, institute

178



Office of the Secretary of the Treasury

a proceeding for disqualification of the
appraiser. A proceeding for disquali-
fication of an appraiser is instituted by
the filing of a complaint, the contents
of which are more fully described in
§10.62.

(c) Except as provided in §10.82, a
proceeding will not be instituted under
this section unless the proposed re-
spondent previously has been advised
in writing of the law, facts and conduct
warranting such action and has been
accorded an opportunity to dispute
facts, assert additional facts, and make
arguments (including an explanation or
description of mitigating cir-
cumstances).

§10.61 Conferences.

(a) In general. The Director of Prac-
tice may confer with a practitioner or
an appraiser concerning allegations of
misconduct irrespective of whether a
proceeding for censure, suspension, dis-
barment, or disqualification has been
instituted against the practitioner or
appraiser. If the conference results in a
stipulation in connection with an ongo-
ing proceeding in which the practi-
tioner or appraiser is the respondent,
the stipulation may be entered in the
record by either party to the pro-
ceeding.

(b) Resignation or voluntary censure,
suspension or disbarment. In lieu of a
proceeding being instituted or contin-
ued under paragraph (a) of §10.60, a
practitioner may offer his or her con-
sent to the issuance of a censure, sus-
pension or disbarment, or, if the practi-
tioner is an enrolled agent, may offer
to resign. The Director of Practice
may, in his or her discretion, accept or
decline the offered censure, suspension,
disbarment, or offer of resignation by
an enrolled agent, in accordance with
the consent offered. In any declination,
the Director of Practice may state that
he or she would accept an offer of cen-
sure, suspension, or disbarment, or, if
the practitioner is an enrolled agent,
offer of resignation, containing dif-
ferent terms; the Director of Practice
may, in his or her discretion, accept or
reject a revised offer of censure, sus-
pension, disbarment, or offer of res-
ignation by an enrolled agent, sub-
mitted in response to the declination

§10.62

or may counteroffer and act upon any
accepted counteroffer.

(¢) Voluntary disqualification. In lieu
of a proceeding being instituted or con-
tinued under paragraph (b) of §10.60, an
appraiser may offer his or her consent
to disqualification. The Director of
Practice may, in his or her discretion,
accept or decline the offered disquali-
fication, in accordance with the con-
sent offered. In any declination, the Di-
rector of Practice may state that he or
she would accept an offer of disquali-
fication containing different terms; the
Director of Practice may, in his or her
discretion, accept or reject a revised
offer of censure, suspension or disbar-
ment submitted in response to the dec-
lination or may counteroffer and act
upon any accepted counteroffer.

§10.62 Contents of complaint.

(a) Charges. A complaint must name
the respondent, provide a clear and
concise description of the facts and law
that constitute the basis for the pro-
ceeding, and be signed by the Director
of Practice or a person representing
the Director of Practice under
§10.69(a)(1). A complaint is sufficient if
it fairly informs the respondent of the
charges brought so that he or she is
able to prepare a defense. In the case of
a complaint filed against an appraiser,
the complaint is sufficient if it refers
to a penalty imposed previously on the
respondent under section 6701(a) of the
Internal Revenue Code.

(b) Specification of sanction. The com-
plaint must specify the sanction
sought by the Director of Practice
against the practitioner or appraiser. If
the sanction sought is a suspension,
the duration of the suspension sought
must be specified.

(¢) Demand for answer. The Director
of Practice must, in the complaint or
in a separate paper attached to the
complaint, notify the respondent of the
time for answering the complaint, the
time for which may not be less thanlb
days from the date of service of the
complaint, the name and address of the
Administrative Law Judge with whom
the answer must be filed, the name and
address of the person representing the
Director of Practice to whom a copy of
the answer must be served, and that a
decision by default may be rendered
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against the respondent in the event an
answer is not filed as required.

§10.63 Service of complaint; service
and filing of other papers.

(a) Service of complaint—(1) In general.
The complaint or a copy of the com-
plaint must be served on the respond-
ent by any manner described in para-
graphs (a)(2) or (3) of this section.

(2) Service by certified or first class
mail. (1) Service of the complaint may
be made on the respondent by mailing
the complaint by certified mail to the
last known address (as determined
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent. Where service
is by certified mail, the returned post
office receipt duly signed by the re-
spondent will be proof of service.

(ii) If the certified mail is not
claimed or accepted by the respondent,
or is returned undelivered, service may
be made on the respondent, by mailing
the complaint to the respondent by
first class mail. Service by this method
will be considered complete upon mail-
ing, provided the complaint is ad-
dressed to the respondent at the re-
spondent’s last known address as deter-
mined under section 6212 of the Inter-
nal Revenue Code and the regulations
thereunder.

(3) Service by other than certified or
first class mail. (i) Service of the com-
plaint may be made on the respondent
by delivery by a private delivery serv-
ice designated pursuant to  section
7502(f) of the Internal Revenue Code to
the last known address (as determined
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent. Service by
this method will be considered com-
plete, provided the complaint is ad-
dressed to the respondent at the re-
spondent’s last known address as deter-
mined under section 6212 of the Inter-
nal Revenue Code and the regulations
thereunder.

(ii) Service of the complaint may be
made in person on, or by leaving the
complaint at the office or place of busi-
ness of, the respondent. Service by this
method will be considered complete
and proof of service will be a written
statement, sworn or affirmed by the
person who served the complaint, iden-
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tifying the manner of service, includ-
ing the recipient, relationship of re-
cipient to respondent, place, date and
time of service.

(iii) Service may be made by any
other means agreed to by the respond-
ent. Proof of service will be a written
statement, sworn or affirmed by the
person who served the complaint, iden-
tifying the manner of service, includ-
ing the recipient, relationship of re-
cipient to respondent, place, date and
time of service.

(4) For purposes of this paragraph (a),
“respondent” means the practitioner
or appraiser named in the complaint or
any other person having the authority
to accept mail on behalf of the practi-
tioner or appraiser.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served on the respond-
ent, or his or her authorized represent-
ative under §10.69(a)(2) by:

(1) Mailing the paper by first class
mail to the last known address (as de-
termined under section 6212 of the In-
ternal Revenue Code and the regula-
tions thereunder) of the respondent or
the respondent’s authorized representa-
tive,

(2) Delivery by a private delivery
service designated pursuant to section
7502(f) of the Internal Revenue Code to
the last known address (as determined
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent or the re-
spondent’s authorized representative,
or

3) As provided 1in paragraphs
(a)(3)(i1) and (a)(3)(iii) of this section.

(c) Service of papers on the Director of
Practice. Whenever a paper is required
or permitted to be served on the Direc-
tor of Practice in connection with a
proceeding under this part, the paper
will be served on the Director of Prac-
tice’s authorized representative under
§10.69(a)(1) at the address designated in
the complaint, or at an address pro-
vided in a notice of appearance. If no
address is designated in the complaint
or provided in a notice of appearance,
service will be made on the Director of
Practice, Internal Revenue Service,
1111 Constitution Avenue, NW., Wash-
ington, DC 20224.
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(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues with the con-
sent of the parties;

(9) Perform such acts and take such
measures as are necessary Oor appro-
priate to the efficient conduct of any
proceeding; and

(10) Make decisions.

$10.71 Hearings.

(a) In general. An Administrative Law
Judge will preside at the hearing on a
complaint filed under paragraph (c) of
§10.60 for the censure, suspension, or
disbarment of a practitioner or dis-
qualification of an appraiser. Hearings
will be stenographically recorded and
transcribed and the testimony of wit-
nesses will be taken under oath or af-
firmation. Hearings will be conducted
pursuant to 5 U.S.C. 556. A hearing in a
proceeding requested under paragraph
(g) of §10.82 will be conducted de novo.
An evidentiary hearing must be held in
all proceedings prior to the issuance of
a decision by the Administrative Law
Judge unless: the Director of Practice
withdraws the complaint; the practi-
tioner consents to a sanction pursuant
to §10.61(b); a decision is issued by de-
fanlt pursuant to §10.64(d), a decision is
issued under §10.82(e); the respondent
requests a decision on the record with-
out a hearing; or the Administrative
Law Judge issues a decision on a mo-
tion that disposes of the case prior to
the hearing.

(b) Publicity of proceedings. A request
by a practitioner or appraiser that a
hearing in a disciplinary proceeding
concerning him or her be public, and
that the record of such disciplinary
proceeding be made available for in-
spection by interested persons may be
granted by the Administrative Law
Judge where the parties stipulate in
advance to protect from disclosure con-
fidential tax information in accordance
with all applicable statutes and regula-
tions.

(¢) Location. The location of the hear-
ing will be determined by the agree-
ment of the parties with the approval
of the Administrative Law Judge, but,
in the absence of such agreement and

§10.73

approval, the hearing will be held in
Washington, D.C.

(d) Failure to appear. If either party
to the proceeding fails to appear at the
hearing, after notice of the proceeding
has been sent to him or her, the party
will be deemed to have waived the
right to a hearing and the Administra-
tive Law Judge may make his or her
decision against the absent party by
default.

§10.72 Evidence.

(a) In general. The rules of evidence
prevailing in courts of law and equity
are not controlling in hearings or pro-
ceedings conducted under this part.
The Administrative Law Judge may,
however, exclude evidence that is irrel-
evant, immaterial, or unduly repeti-
tious,

(b) Depositions. The deposition of any
witness taken pursuant to §10.73 may
be admitted into evidence in any pro-
ceeding instituted under §10.60.

(¢) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service and the Office of
Director of Practice are admissible in
evidence without the production of an
officer or employee to authenticate
them. Any such documents, records,
and papers may be evidenced by a copy
attested or identified by an officer or
employee of the Internal Revenue
Service or the Treasury Department,
as the case may be.

(@) Withdrawal of exhibits. If any docu-
ment, record, or other paper is intro-
duced in evidence as an exhibit, the Ad-
ministrative Law Judge may authorize
the withdrawal of the exhibit subject
to any conditions that he or she deems
proper.

(e) Objections, Objections to evidence
are to be made in short form, stating
the grounds for the objection. Except
as ordered by the Administrative Law
Judge, argument on objections will not
be recorded or transcribed. Rulings on
objections are to be a part of the
record, but no exception to a ruling is
necessary to preserve the rights of the
parties.

§10.73 Depositions.

(a) Depositions for use at a hearing
may be taken, with the written ap-
proval of the Administrative Law
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United States District Court,D. Maryland.
SAVE-A-PATRIOT FELLOWSHIP, Plaintiff,
V.

UNITED STATES of America, Defendant.
Civil Action No. MJG-95-935,

Dec. 18, 1996.

Organization brought wrongful levy action. After bench trial, the District Court, Garbis, J., held
that: (1) organization was unincorporated association that existed independently of tax protester;
(2) organization could own property; and (3) organization funds removed by tax protester,
mingled with his own assets, and available for his personal use were no longer organization's
property immune from levy for protester's tax liabilities.

Judgment accordingly.
[1] Internal Revenue 220 €~°4937

220 Internal Revenue
220X X VIl Remedies for Wrongful Enforcement
220XXVII(D) Proceedings
220k4937 k. Parties, Process, and Appearance. Most Cited Cases

Organization was unincorporated association that existed independently of tax protester, and
could separately maintain wrongful levy action, though it had no written instrument of
governance and did not keep records, where it had other members, leased office space in its
name, and held assets. 26 U.S.C.A. § 7426.

[2] Associations 41 €~215(3)

41 Associations ‘
41Kk15 Property and Funds of Association
41k15(3) k. Rights of Association. Most Cited Cases
Under Maryland law, unincorporated association can own property.

[3] Internal Revenue 220 €=>4857

220 Internal Revenue
220XXV Collection
220XXV(B) Levy or Distraint
220k4857 k. Property Subject to Distraint. Most Cited Cases
Those organization funds removed by tax protester, mingled with his own assets, and available
for his personal use were no longer organization's property immune from levy for protester's tax
liabilities. 26 U.S.C.A. § 7426.




*695 Beverly A. Moses, Trial Attorney, Tax Division, U.S. Dept. of Justice, Washington, DC,
for Plaintiff.
George E. Harp, Shreveport, LA, for Defendant.

MEMORANDUM OF DECISION

GARBIS, District Judge.

This case was tried before the Court without a jury. The Court has heard the evidence, reviewed
the exhibits, considered the materials submitted by the parties and had the benefit of the
arguments of counsel. The Court now issues this Memorandum of Decision*696 as its findings
of fact and conclusions of law in compliance with Rule 52(a) of the Pcderal Rules of Civil
Procedure.

I. BACKGROUND

At all times relevant to this case, the Save-A-Patriot Fellowship (“the SAP Fellowship™) has

been based in a rented facility at 12 Carroll Street (“the Office”) in Westminster, Maryland. Mr.
John B. Kotmair. Jr. f T(nfmmr”\ was the founder and is the leader (called the “Fiduciary’ \ of
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the SAP Fellowshlp, Kotmalr resuies at 2911 Groves Mill Road (“the Re51dence”) in
Westminster, Maryland.

On December 10, 1993, the Internal Revenue Service (“I.LR.S.”) executed search warrants at the
Office and the Residence in connection with an investigation of Kotmair. The execution of the
search warrants resulted in htlgatlon by Kotmair seeking the return of a vial of Holy Qettorett Nl
allegedly seized by the LR.S. in the raid. Kotmair v. United States, MJG-94-447. The Court
decided, in the Kotmair case, that the Plaintiff had not established that the substance had been
taken by the LR.S. ¥

FN1. The sacred substance used in the Temple prior to its destruction and, some believe,
necessary to sanctify the Temple upon its reconstruction so that the Messiah can perform
prophesied miracles upon his/her return.

FN2. In the Kotmair case, the Plaintiff presented the testimony of Professor Vandyl Jones
who claimed to be the original for “Indiana Jones.” Professor Jones, was, in fact,
searching for the Ark of the Covenant and actually found the ancient “factory” at which
the Israelites manufactured and stored Holy Qettorett for Temple use. He found stored
there a large quantity of “Holy Qettorett mix” needing only the addition of Sodom Salt
and other ingredients. Dr. Jones entrusted a small vial of the substance to a “follower”
of Kotmair, Scott Hucklebee, who brought it to America. However, the Court did not
find that the vial was in the Residence at the time of the raid. Also, there was a sufficient
supply left in Israel for use if, and when, needed so that the loss of the Hucklebee vial

would not cause irreparable harm.



The instant case, which involves subject matter more mundane than Holy Qettorett, is brought by
the SAP Fellowship. In the December 10, 1993 raid, the L.R.S. seized at the Office various
documents, computer disks, files, papers, and other materials relating to the operations of the
SAP Fellowship. There was also seized at the Office $384 of currency, 40 Susan B. Anthony
dollars, and 5 money orders valued at $210.2%

FN3. In the search warrant return this is described as “APPLICATION & 4 MO-$175.”
The $210 value is found because it is used in the parties' Joint Statement of Facts.

At the Residence the I.R.S. seized various papers and the following items:

1. The sum of $44,115 of U.S. currency found in one location in the safe.

2. The sum of $377 of U.S. currency found in another location in the safe.

3. Various numismatic coins and items found in the safe and elsewhere in the Residence.

The items seized in the raid were taken by the Criminal Investigation Division of the I.R.S. for
use in a criminal investigation. On December 22, 1993, the I.R.S. Collection Division served a
Notice Of Levy on the Criminal Investigation Division so as to take the $44,115 in currency for
application to the outstanding tax liabilities of Kotmair. On September 2, 1994, the Collection
Division levied upon the remainder of the above-mentioned seized property for application to the
tax liabilities of Kotmair.

The SAP Fellowship filed this law suit on March 29, 1995, a date beyond the nine month
limitation period ™ following the December 22, 1993, levy but within nine months of the
September 2, 1994, levy. By Memorandum and Order of May 10, 1996, this Court dismissed
the Plaintiff's claim as to the $44,115 in currency due to the expiration of limitations. There
remained for trial the SAP Fellowship's claim to the assets levied upon on September 2, 1994.

EFN4. 26 U.S.C. 5 6532(c)(1).

II. NATURE OF THE CASE

As stated in Saltzman, “IRS Practice and Procedure,” § 15.07 [2][a] (2nd ed.1991):

“In general, if a levy has been made on property ... any person other than the *697 taxpayer
[against whose tax liability the levy was made] who claims (1) an interest in or lien on the
property and (2) that the property was wrongfully levied upon by the Service may bring a civil
action directly against the United States in federal district court.”

The statutory authority for a wrongful levy action is provided by Section 7426 of the Internal
Revenue Code. See 26 U.S.C. § 7426. In a wrongful levy action the underlying assessment
against the taxpayer (here Kotmair) is “conclusively presumed to be valid.” § 7426(c) Hence,
the only issue in the case is whether or not the subject property is the property of the wrongful
levy claimant (here the SAP Fellowship).




1. DISCUSSION

A. The SAP Fellowship Activities

The SAP Fellowship has been proven to exist, have members, and to function. The organization
has assets, leases property, has a defined membership, publishes a newsletter, and has produced
at least one video tape program, twelve hours of “Just The Facts.” ENS

FN3. That is the “facts” according to the Fellowship as led by Kotmair.

There is no doubt that Kotmair is the major figure in the SAP Fellowship. As far as the
Fellowship is concerned, he is, as Theodore Roosevelt aspired to be N6 " «the corpse at every
funeral, the bride at every wedding and the baby at every christening.”

FNG6. As stated by Alice Roosevelt Longworth, Theodore Roosevelt's daughter.

The SAP Fellowship operates without any written governance structure or financial records.
Operating assets, such as files, equipment etc. are located at the Office. Money, money orders,
and other valuables are received at the Office, but not kept there. Kotmair is free to, and does,
take funds from the SAP Fellowship for personal use. However, the evidence does not disclose
that Kotmair maintained a high standard of living or that such funds as were accumulated were
necessarily his personal hoard. ™™

FN7. The SAP Fellowship claims that the $44,115 “hoard” was set aside for Fellowship
use, noting that it has engaged in expensive activities, such as the production of the “Just
The Facts” video tape. The Court makes no finding as to this contention in view of the
denial of the claim for these funds on limitations grounds.

The SAP Fellowship describes itself ™ in the following terms:

FN8. See the SAP Fellowship Program Agreement.

The SAP Fellowship is a national organization of American patriots who have joined together to
resist the illegal actions of the IRS and other government agencies who would attempt to deceive
the public.

The evidence, including testimony and a recent (Fall of 1996) membership newsletter,
“Reasonable Action,” establishes that the SAP Fellowship has organizational activities, including
the providing of “information” regarding tax procedures N9 Views on the U.S. Constitution, and
similar matters. The Fellowship offers for sale, or in its lingo “exchange for FRNs” N0

various publications as well as video tape programs and audio recordings. The material includes



its own publications, an 1828 dictionary ™, a deposition of an F.B.I. Agent and a tape of the

motion picture “Harry's War” ™2 jp Wthh a citizen victimized by unscrupulous LR.S.
employees obtains an armored vehicle and takes on, and wins over to his viewpoint, the U.S.

Army.

FN9. For example, a “press release” stating that a Washington State attorney had
concluded that the I.R.S. has no authority to seize property in that state for income tax
liabilities of “most citizens.” This conclusion, it is said, was presented to, and not
refuted by, the Washington State Bar Association and Attorney General.

FN10. Presumably Federal Reserve Notes since the Fellowship has an unorthodox view
of “dollars.”

EN11. Useful, presumably, in supporting arguments as to the original meaning of words
in the Constitution and related documents.

FN12. The Court notes that the actor Edward Herrman played the role of a grass roots tax
protestor in “Harry's War” and, more recently, the role of the President of the United
States in “Pandora's Clock.”

The Fellowship also offers the written works of Irwin A. Schiff who calls himself *698
“America's leading untax expert.” 22 Schiff can be viewed as a “prophet” of the tax protester
movement and a “guru” for Kotmair. Although convicted of tax felonies ™ and out of step
with legal reality (as seen by federal judges), Schiff presents a most entertammg view of the tax

law. He has been described by Judge Guerfein of the Second Circuit ™ in the following terms:

FN13. See the dust jacket to Irwin A. Schiff How Anyone Can Stop Paying Income Taxes
(Freedom Books 1982).

EN14. United States v. Schiff. 801 F.2d 108 (2nd Cir.1986), cert denied. 480 U.S. 945
107 S.Ct. 1603, 94 L .Ed.2d 789 (1987)

FN15. Schiff in United States v. Schiff. 612 F.2d 73, 75 (2nd Cir.1979) (reversing
conviction of tax crimes and remanding for new trial).

[Schiff] was in the insurance business. He also fancied himself a “constitutionalist”, an
extremist who reserved the right to interpret the decisions of the supreme court as he read them
from his layman's point of view regardless of and oblivious to interpretations of the judiciary.
One can describe his attitude either as contumacious of governmental authority for the purpose
of advancing the common weal, or as that of a clever faker who used his own distortions of the
Constitution as a flimsy excuse for failing to pay his income taxes.

In addition to affording its membership access to the phllosmphy of Irwin Schiff and his
disciples, the Fellowship offers a program by which, supposedly =



IFN16. The Court is not finding that the program operates as asserted, but only that such a
program is presented to members.

Fellowship members pledge to reimburse other members for losses of cash or property incurred
from illegal confiscation by the IRS and/or their nasty little brothers in state governments. This
is done by spreading the reimbursement costs to all members.

Essentially, when a member suffers a “qualified” loss of property or freedom, he/she submits a
claim to the SAP Fellowship which, after validation, supposedly results in reimbursement for
civil losses (to a $150,000 maximum) and a stipend of $25,000 per year of incarceration. The
payments are to be made by the membership directly to the validated claimant or the claimant's
family.

A civil claim is validated:

... only after S.A.P. has determined that a judgment does exist and that the claimant, to the best
of his ability, dragged the plunderers through every agency and court proceedings feasibly
possible, using delaying tactics in each and everyone.

A criminal claim is validated:
.. only after S.A.P. has determined that the claimant member is actually incarcerated and is
given physical proof that said member, to the best of his/her ability, resisted and delayed the
tyrants at every step through the criminal investigation and all other agency and court
proceedings feasibly possible.

EN17

The Fellowship also conducts activities for its “Independent Representatives.” For example,
in October of 1996, the Fellowship offered a series of seminars for members, a Saturday night
meeting open to the public, a Sunday social and, as a highlight of the function, the wedding of

two of the Independent Representatives.™™ 2

FN17. Presumably, its membership or a class of members.
FN18. Kotmair's role in the nuptials is not specified.
B. The SAP Fellowship Is An Unincorporated Association

[1] The Government contends, at the threshold, that the SAP Fellowship is not an organization at
all, but is solely a name used by Kotmair for his own “sole proprietorship” operation. The Court
does not agree, even though it is readily apparent that Kotmair is the major figure in the
Fellowship.

As noted above, the evidence established that there is an organization and not simply an
operation by Kotmair personally. The SAP Fellowship, and not Kotmair personally, leased the
Office. There are members, other than Kotmair, who engage in Fellowship activities.*699



This Court observes, also, that the LR.S. itself, quite appropriately, returned to the Office the
operating assets seized from the Office (other than cash and numismatic items). These assets, at
least some of which had more than nominal value, were simply (and correctly) assumed to be
Fellowship property, as distinct from Kotmair's personal property.

The Government's arguments regarding the absence of a written instrument of governance is
noted but, in the context of this case, is not determinative. Moreover, the absence of records and
record keeping, while significant in terms of the ability of the SAP Fellowship to carry its burden
of proof does not overcome the evidence establishing that there is an actual unincorporated
association distinct from its members.

In sum, the Court finds as a fact: that the SAP Fellowship is an unincorporated association (not
just an alter ego or sole proprietorship of Kotmair), has members, and does things through
persons in addition to Kotmair.

C. An Unincorporated Association In Maryland Can Own Property

[2] The Government's second line of defense is that even if the evidence established that the SAP
Fellowship is recognized as an unincorporated association, such an entity cannot own property as
a matter of law.

There is little precedent-in Maryland law or elsewhere-regarding property ownership by
unincorporated associations. Presumably, those organizations that have significant assets find it
beneficial to formalize their status, as a corporation, trust or other entity. However, the Court
can take judicial notice of the fact that there are a multitude of unincorporated associations that
function in spite of their informality. For example, there are many PTA's and other affiliations
of persons with common interests that have not formalized their existence. =~ Who would,
sensibly, argue that a PTA treasury cannot be the property of the PTA?

While the situation may be different in some other JUI'ISdlCthIlS N2 in Maryland the leglslature
has recognized that an unincorporated association can own property in its own right FM22

FN19. For decisions holding that an unincorporated association cannot own property, see
Krumbine v. Lebanon County Tax Claim Bureau, 541 Pa. 384, 663 A.2d 158, 160 (1995)
(real property); Rock Creek Gardens Tenants Assoc. v. AM. & L.A. Ferguson. 404 A.2d
972 (D.C.App.1979) (per curium) (real property); United States v. Thevis, 474 F.Supp.
134, 138 (N.D.Ga.1979); Libby v. Perry. 311 A.2d 527, 531-32 (Me.1973). But See
Loving Saviour Church v. United States, 556 F.Supp. 688, 690 (D.S.D.1983) (holding
that an unincorporated association is a legal entity and therefore can own property).

EN20. Compare, Motta v. Samuel Weiser, Inc.. 768 F.2d 481, 485-86 (ist Cir.1985)
(stating that “[clourts may determine that ownership vests in the individuals who
comprise the organizations.”)

The Maryland Code, Md. Cts. & Jud. Proc.Code Ann. § 6-406 provides:




An unincorporated association ... or other group which has a group name may sue or be sued in
the group name on any cause of action affecting the common property, rights and liabilities of
the group.

Moreover, Md. Cts. & Jud. Proc.Code Ann. § 11-105 provides:In any cause of action affecting
the common property, rights and liabilities of an unincorporated association, or other group
which has a recognized group name, a money judgment against the group is enforceable against
the assets of the group as an entity, but not against the assets of any member.

This Court concludes that, as a matter of law, an unincorporated association in Maryland can
own property.

The Government's reliance upon Bourexis v. Carroll County, 96 Md.App. 459, 625 A.2d 391
(1993), is misplaced. The Maryland Court of Appeals did not hold that an unincorporated
association cannot own property.  Rather, it held that in Bourexis, in which there was no
evidence offered as to the “governance, powers, financing, or property” of the organization, there
was “nothing to show it [was] an entity that may be sued.” Id. 625 A.2d at 395.

*700 For reasons stated herein, this Court concludes that the SAP Fellowship is an
unincorporated association and, as such, is legally capable of owning property. It is, therefore,
necessary to determine the extent to which the SAP Fellowship has carried its burden of proving
that it owned the property at issue.

D. What Did The Fellowship Prove It Owned?

[3] The SAP Fellowship chose not to maintain any bank accounts or even maintain records of its
finances. That decision may well be consistent with the group's philosophy.mzl The absence of
bank accounts or records may also, whether as a deliberately sought “benefit” or not, make it
more difficult for law enforcement to investigate its activities. ~Whatever the reasons for an
absence of records-be they philosophical or otherwise-the decision has a price which goes
beyond the inability to earn interest on bank deposited funds. That price certainly includes the
inconvenience that results when the Fellowship finds itself involved in a legal proceeding in

which it has the burden of proof.

FN21. The Fellowship appears to have a distrust of banks.

In this case, had the SAP Fellowship had its own bank account in which it maintained its funds it
might have little problem in prevailing as to those funds. ™22 Similarly, although perhaps less
conclusively, had the SAP Fellowship maintained records of its funds and had Kotmair as
Fiduciary keep the association funds completely separate from his own, the Fellowship would
have at least a possibility of carrying its burden of proof. However, the Fellowship presents no
records whatsoever. Nor does the evidence establish that its funds were maintained separately
from those of Kotmair. And, most significantly, there is no evidence from which the Court can

determine at what point after Fellowship funds leave the Office in the possession of Kotmair that



they cease to be held exclusively as the property of the SAP Fellowship.

FN22. Compare Arth v. United States, 735 F.2d 1190, 1193 (9th Cir.1984), in which the
claimant's funds were deposited into the taxpayer's account and were held to have
properly been levied upon.

The record establishes that Kotmair was entitled to, felt free to, and did, take funds from the
Fellowship and use them for his personal sustenance. Kotmair espouses a doctrine that would
have funds that he takes to spend for personal use remain the property of the SAP Fellowship.
Indeed, in the world according to Kotmair, if he uses Foundation funds for his food, the
Foundation ownership extends to the food even as it proceeds through his digestive system. For
example:

THE COURT: [W]e are trying to get an understanding of when something belongs to you and
when it doesn't. When it belongs to [the SAP Fellowship], so I just want you to try and help me
understand that. If you go to the grocery store and you buy Wheaties [with fellowship funds],
when is it yours, after you eat it or.

Kotmair: That is a hard question to answer.

THE COURT: That is why we ask it.

Kotmair: If the energy from it goes to the Fellowship, and it does, I would say it is to the benefit
of the fellowship.

The Court declines to follow the “logic” of Kotmair's position or to dwell upon the point in the
digestive process at which Kotmair would agree that the I.R.S. could effect collection. Rather,
the Court must conclude that once Kotmair takes Fellowship funds for personal use, those funds
can no longer be found to be Fellowship property immune from levy for Kotmair's tax liabilities.

The Court finds from the evidence that the SAP Fellowship obtained, and had ownership of, the
cash and money orders it received for memberships and the sales of goods, and, possibly
services. If the Fellowship had established that Kotmair's possession of particular assets was
solely as Fiduciary for the SAP Fellowship the ownership could remain in the Fellowship.
However, at such point as Kotmair took the assets and did not place *701 them in a location a2
that was exclusively used for the maintenance of Fellowship assets, the ability of the SAP
Fellowship to establish ownership in this case was lost. In the context of this case, once the cash
and money orders were taken from the Office and placed in something other than a Fellowship
depository, the funds were available for the immediate personal use of Kotmair, mingled with his

own assets, and no longer had the character of Fellowship assets sufficient to avoid levy.

FN23. Be it an office, a safe, a designated part of a safe, or other container plainly labeled
to show Fellowship ownership and rigorously kept as Fellowship property.

In this case, the cash and money orders that had been removed from the Office prior to the raid
were found in the Residence in various locations, none of which have been established to be
exclusive association depositories. However, the Court finds that the $384 of cash, the $210 of
money orders and $40 of Susan B. Anthony Dollars found at the Office were, when found,



property of the SAP Fellowship which had not yet been mingled with Kotmair's personal assets.
Accordingly, the Court concludes that the SAP Fellowship has carried its burden of proof and
proven ownership with regard to these assets found in the Office, but not as to the cash and
money orders found in the Residence.

The evidence regarding the numismatic items is not sufficient to permit any finding for the SAP
Fellowship. There are references in the evidence to some association receipts of numismatic
items. But, there is an absence of specific evidence relating to any particular item sufficient to
carry the burden of proof. Moreover, the evidence is not adequate to establish that any of the
numismatic items were maintained in a location that can be found to be a Fellowship depository.
There was no record of which items belonged to the association. And, there was nothing, not
even a sign, a label, a wrapping, or anything else that would indicate that the ownership of the
items was other than that of Kotmair in whose home the items were found. Accordingly, the
Court cannot find for the Plaintiff with regard to the numismatic coins and items.

IV. COSTS AND LEGAL FEES

The history of this case, and the related litigation, leads the Court to address the matter of costs
and legal fees at this point to avoid further proceedings. The Court has found for the Plaintiff in
part and the Defendant in part. Therefore, the parties shall bear their own respective costs.

To the extent that the Plaintiff has prevailed, the Government had a reasonably justified position.
Accordingly, there shall be no award of legal fees.

V. CONCLUSION

For the foregoing reasons:

1. The Court determines that the Plaintiff, the SAP Fellowship, is entitled to recover the $384 in
currency, $40 in Susan B. Anthony Dollars, and $210 in money orders seized from the Office
and levied upon to satisfy the tax liabilities of Kotmair on September 2, 1994.

2. Judgment shall be entered by separate Order awarding the Plaintiff a recovery of $634, plus
interest thereon as provided by law, the parties to bear their own respective costs.



